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THE COVID PANDEMIC - THE GOOD, THE BAD AND THE UGLY
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INTRODUCTION

COVID-19 has changed the way we do business. It is not just on a personal
1-on-1 basis, but it has impacted families, nations and international interactions.
The World Association for Medical Law (WAML) usually holds its annual
World Congress on Medical Law (WCML) at predetermined locations, which
attract experts in health law, legal medicine, bioethics, to congregate in that
city, to share ideas, generate contacts, foster research, encourage younger
scholars and to cross-pollenate concepts that may later germinate into
international collaboration. The year 2020 has seen the COVID Pandemic
cause postponement of the summer Olympics but, much more importantly,
it has also forced the WAML to cancel its 2020 WCML, in Toronto, Canada,
delay elections of WAML office bearers and cause consternation for the editor-
in-chief of the WAML sponsored journal, Medicine and Law.

The preparation for this issue of the Journal has proven to be a demanding
process, causing loss of sleep. Acknowledging that the June issue of Medicine
and Law could not proceed, along its normal processing lines, due to the
COVID-19 Pandemic, it was decided to dedicate this issue of the Journal to
the Pandemic. The last few years have seen the June issue of the Journal be
devoted to publishing a limited number of papers, which were complemented
by the publication of all the accepted abstracts for the August WCML. Even
though there are already accepted abstracts for the Toronto WCML, it appears
futile to publish these, in the absence of there being a forum in which they
would be presented. Should they be retained until next year’s WCML, in

&9
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Istanbul, there remains next year’s June issue of the Journal in which they will
be published. This created a void for the June issue of the Journal.

To ensure sufficient material was made available, all Governors, on the Board
of Governor’s (BoG) of the WAML, were asked to contribute an analysis of the
Pandemic within their jurisdiction. They were given a very limited timeframe
and advised that each paper would still be critically refereed and had to
satisfy academic standard to be included within the Journal. Each Governor
was asked to summarise the local experience of COVID-19 with the aim of
publishing these as a mid 2020 time capsule to reflect the Pandemic as of May
2020. At the time of preparing this Editorial, there was sufficient acceptance
of invitations to allow a modicum of confidence that the Journal would
have ample material to reflect the wide local experiences for this collective
overview. It is accepted that this will be far from an absolute and complete
picture but it holds the potential to: offer food for thought; demonstrate how
different countries have adopted alternative strategies and generate sufficient
material to serve as a resource that others may employ when faced with future
Pandemics. Manipulating the future is predicated by learning from the past;
history should provide the foundation for better planning and, with improved
planning, should achieve enhanced outcome.

Any paper that was rejected by a referee was returned to the relevant Governor
to allow revision to ensure that standards were maintained. Status, within
the WAML, was not a ticket to acceptance. If again rejected, by the same
referee, the paper was sent to a further referee to guarantee fairness. To ensure
that, as editor- in-chief, no favouritism was offered, my own contribution was
purposefully sent to the referee who was the first to reject a submission by
one of the Governors, thereby guaranteeing that all inclusions were beyond
reproach. It follows that if a jurisdiction, of any of the Governors, on the BoG,
does not appear within this issue of the Journal, it is because either they did not
submit a paper or they failed to pass muster, even after various offers to allow
revision to achieve the required standard. This explanation is offered to ensure
that no-one can malign the process employed and to confirm that all papers
were treated with equal respect and expectation.

I would like to thank the many reviewers who gave selflessly their time, often
on numerous papers. One such referee, who deserves special recognition, is
Andre Pereira, who was pivotal to ensure that papers were assessed in a timely
fashion, at times within hours, rather than days. One situation that also demands
commentary is the submission from China. Within days of the deadline, for the
submission of drafts of jurisdictional commentary, the Chinese representative
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on the BoG, relinquished his appointment. This left a void in this overview of
the COVID Pandemic, which appears to have started in Wuhan, in China. There
was a great difficulty to find a Chinese representative, prepared to provide any
form of statement, within the time limits. Gratitude is expressed to Prof. Sha,
who, acknowledging potential significant constraints, was willing to address
the void. Gratitude must also be extended to the administrative team who
worked tirelessly, behind the scenes, to ensure that this issue of the Journal,
Medicine and Law, satisfied accepted standards and was produced on time.

THE PANDEMIC

As of 17th May 2020, there have been 4,534,731 confirmed cases of COVID-19
reported to the World Health Organisations (WHO), with 6.8% death rate
(307,537 deaths) (. Rounding up, this equates to: almost 2 million cases in the
Americas; similar numbers for Europe; approximately 340,000 in the Eastern
Mediterranean; approximately 170,000 in the Western Pacific; approximately
140,000 in South-East Asia; and approximately 60,000 in Africa . Obviously
this number of reported cases is predicated by the sincerity and integrity of
those collecting the data and reporting same to the WHO and the methodology
adopted to delineate the statistics and their voracity. The impact of co-
morbidities and other confounding variables needs to be delineated before
these figures can be accepted as genuine and it is reasonable to assume that
the figures, quoted by the WHO, represent an under-reporting of the true and
accurate account at any point in time. What is not clear is whether the deaths
were as a result of COVID-19 or whether COVID-19 was a confounding
variable for deaths associated with it.

The first cluster of the current Coronavirus infection was initially reported
on 31st December 2019, when the WHO China Country Office was informed
and the Chinese authorities identified a new strain of Coronavirus (novel
Coronavirus, nCoV), isolated on 7th January 2020 . The Wuhan Municipal
Health Commission, in China, reported a cluster of cases of pneumonia in
‘Wuhan, Hubei Province, and the novel Coronavirus was identified as the
causative agent. By 10th January 2020, the WHO issued a comprehensive
package of technical guidance with advice to all countries on how to detect,
test and manage potential cases. Based on past experience with Severe
Acute Respiratory Syndrome (SARS), in 2003, and Middle East Respiratory
Syndrome (MERS), in 2012, the advice was disseminated ®. On 12th January
2020, China publicly shared the genetic sequence of COVID-19 and the first
case, outside China, was confirmed in Thailand, on 13th January 2020 (3). By
22nd January 2020, human-to-human transmission, in Wuhan, was officially
recorded @. Since that time, the spread of COVID-19 has become a worldwide
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Pandemic, affecting the globe with resultant massive health and economic
consequences with lockdowns and isolation imposed around the world.

Five months later, it is impossible to accurately predict what the full extent
of the impact will be. This impact will extend far beyond just the better
understanding of infectious diseases. It is expected that the lessons learnt
will directly influence future management of pandemics, with: possible more
rapid restriction of international travel; more focused attention to cluster
isolation and management; greater emphasis upon vulnerable people, such
as the elderly or the immuno-compromised; and greater preparedness for
medical institutions to cope with such simple considerations, such as personal
protective equipment. The epidemiological weaponry should be more reactive
and, should Australia’s push for proper, in-depth, independent and transparent
full scientific investigation, into the origins of the Pandemic, reach fruition,
recognising that it has unanimous WHO support, without unwarranted external
political pressure, it is hoped that these lessons learnt will save far more lives,
into the future, than were lost to the current Pandemic.

Other considerations may include the realisation of an industrial revolution with:
far greater emphasis on technology; working remotely; potential advances with
artificial intelligence; changes in job requirements; modification of expected
job skills; reduction of the workforce; and possibly even the constriction of the
accepted working week. There has emerged a new appreciation of frontline
medical personnel and it is even possible that the heroes of the future will be
physicians and scientists, rather than chefs and football players. Economies
may change forever, as may working environments. Virtual meetings may
replace in-person attendance and such conferencing applications, such as
Zoom, may reduce the number of international gatherings and help shrink the
world as we know it.

Interpersonal relationships may have either strengthened or fractured as a
result of lockdowns and isolation. Added to this, the emotional roller-coaster
of job losses, reliance on Government support, people taking jobs they would
otherwise not have contemplated, such as airline pilots stacking supermarket
shelves, at night, will have impact on the very fabric of society. There may well
be a baby boom 9 months after the home isolation. People, whose self-esteem
has been shattered, may require additional psychiatric and medical support
that has nothing to do with the infection. The rate of suicide may escalate
enormously, as may the rate of domestic violence.
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So many issues may emerge and evolve, as a consequence of the COVID
Pandemic. This time capsule, as provided within the pages of this June issue
of Medicine and Law, will serve as a comparator of where we have been, up
until May 2020, and may provide a yardstick against which to measure future
performance and demonstrate how we travelled along that route.

REFERENCES:

1. WHO Coronavirus Disease (COVID-19) Dashboard — last updated:

2020/05/17 6:42 pm CEST https://covid19.who.int/?gclid=EalalQobCh
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2. WHO - Emergencies preparedness, response Novel Coronavirus — China

12/01/20 https://www.who.int/csr/don/12-january-2020-novel-
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THE CORONAVIRUS (COVID-19) PANDEMIC IN AUSTRALIA -
HISTORY AND POTENTIAL LESSONS

Roy G. Beran

Abstract: This paper maps out the Australian experience with
COVID-19 infection from late January 2020, when the first cases
appeared in passengers travelling from Wuhan, Guandong, China,
through to mid May 2020, at the time of preparing the paper. It outlines
the evolution of cases from 9 cases at the end of January to almost
7,000 cases by mid-May, of which 90% had recovered, 0.24% were
in Intensive Care, 0.7% were in hospital and more than 900,000 tests
had been performed.

The paper maps out the Government’s response to COVID-19, the
restrictions imposed and the economic stimulus provided, equating to
16.4% of Growth Domestic Product. It also identified the fines to be
imposed upon those who ignored the restrictions.

By mid-May the emphasis was not on “shutdowns” and restrictions
but on a tempered and rational relaxation thereof with an aim to
reinvigorate the economy.

On 19th March, the Ruby Princess Cruise Ship docked in Sydney,
creating the single greatest progenitor of positive cases and deaths
associated with coronavirus in Australia, which ultimately resulted
in police investigation and a Royal Commission. Other clusters were
noted such as Anglicare Newmarch House Aged Care Facility, which
also led to 18 deaths due to Coronavirus and together with the Ruby
Princess accounted for 40 of the 45 deaths in New South Wales (NSW).
The paper also identified other clusters, such as 88 cases associated
with Cedar Meats Abattoir in Victoria and the closure of North West
Regional Hospital and North West Private hospital in Tasmania.

*  MBBS, MD, FRACP, FRACGP, Grad. Dip. Tertiary Ed., Grad. Dip. Further Ed.,
FAFPHM, FACLM, FRCP, FAAN, FACBS, B Leg. S, MHL and FFFLM (Hon)
riffith University, Queensland, Australia
Sechenov, First State University of Moscow, Russia roy@royberan.com
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Not everyone respected the lockdown laws and the paper includes
some high profile individuals, identified as having broken the rules
and incurred heavy penalties, including a NSW Cabinet Minister,
who was fined $1,000 AUD plus losing his State Government Cabinet
position due to contravention of the Public Health Act. There were
4,500 Australians fined a minimum of $1,000 AUD for breaches of
social distancing rules.

By mid May 2020, it was apparent that there were definite lessons
to be learnt from the Coronavirus Pandemic and the paper maps out
some of these while also pointing out that such lessons will continue
to emerge from the Pandemic and may well alter the approach to
Pandemics into the future.

Keywords: Coronavirus; COVID-19; Pandemic; Australian
Experience; Lessons Learnt

BACKGROUND

The first case of novel Coronavirus (2019-nCoV) [COVID-19] was reported
in Australia on 25th January 2020 ¢V, and was confirmed by the Victorian
(VIC) Health Authorities. The information was conveyed to the World Health
Organisation (WHO) and was related to a man who travelled to Melbourne
from Wuhan, Guandong, China, on 19th January 2020 (V. Three other people,
also from Wuhan, tested positive in Sydney, New South Wales (NSW) on the
same day @.

At the time, the Federal Minister of Health, Greg Hunt, outlined a swift
response and capacity for testing. The Australian Chief Medical Officer,
Professor (Prof) Brendan Murphy indicated, “... Victoria has followed
strict protocols, including isolating the affected person...” . Overnight, the
Department of Foreign Affairs and Trade (DFAT) raised travel alerts from
Wuhan and Hubei Province, in China, to “...level 4 - do not travel...” and
issued a Smart Traveller Bulletin on the virus outbreak, but its advice for
China, as a whole, did not change .

By this stage, Chinese authorities had stopped all traffic from Hubei Province
and the Australian Government released a statement that “.... all passengers
on flights from other parts of China will be met and provided information on
arrival...” . Concurrently, information was posted at all entry points into
Australia for passengers with symptoms on arrival or who had developed
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symptoms V. The same release also stated ", “... Human Coronavirus with
Pandemic potential is now a Listed Human Disease under the Biosecurity Act
2015, enabling the use of enforced border measures....” (.

At this time, Prof Murphy released an ‘Alert’ statement and advised the States
and Territories of the risks and relied on an ‘honour system’ for people with
symptoms, on arrival to Australia, to notify the airline involved or a bio-

security officer, upon disembarking . If symptoms developed within the
week of their arrival, they were to attend their local practitioner and, if they
had arrived from Wuhan, they should “... call ahead to ensure others aren’t
put at risk...” @,

By the end of January 2020, there were 9 cases of COVID-19 infection in
Australia @ and foreign nationals, returning to Australia from China, had to
spend 2 weeks in a third country, before being allowed to enter Australia.

By the end of February, Prof Ian McKay, a virologist from the University of
Queensland, reported, “... we are probably heading for that Pandemic even
if the WHO does not want to call it that yet...” @, By this time, deaths had
been reported outside China, including Iran, Italy and South Korea ®. Prof
McKay advised people to ensure they had significant “... medication and
essential foods, such as canned foods, some pasta or food that can give us
fibre, carbohydrate and protein for 2 weeks, if things were to interrupt the
supply chain for food...” @. Tt was, more likely than not, comments, such as
these, which sparked a rush on toilet paper, hand sanitiser, flour, rice, pasta,
paper towels and caused the supermarkets and grocery stores to limit supply
to customers, such that they could only take 1 unit of some products and 2
units of others. This occurred despite Prof McKay counselling against panic
buying and hoarding .

By the end of February 2020, the Federal Government outlined some of its
Pandemic responses, such as: cancelling large gatherings; people working
from home; and boosting the capabilities of hospitals . The message was
that the State and Territory Governments were responsible for: public health
responses; contact tracing; distribution of antiviral drugs; social distancing
(including closing schools and work places, quarantining people, cancelling
events and possibly shutting down public transport); implementing infection
control guidelines; and protecting people in aged care facilities and institutions.

By mid March, schools, across Australia, were preparing for mass closures ©
after the Prime Minister, Mr Scott Morrison, announced the ban on gatherings
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of more than 500 people ©. The Australian Medical Association (AMA)
urged Governments to consider closing educational facilities to limit the
spread of the virus ©®. Plans were being developed for remote teaching and
remote learning. The Federal Government developed a poster that could be
displayed in businesses that had to be closed due to the COVID-19 Pandemic
©_ Also by mid-March, there was a commitment to social distancing, set at
1.5 metres in Australia, with commentary that some may need to remain in
place for 6 months, rather than just a short period of one month @.

The approach to school closures was not uniform in Australia, such that NSW
kept schools open until the school holidays in April (coinciding with the
Easter break) while in VIC schools were shut earlier, although the school
holidays were also scheduled to start earlier in that state ®. This was in direct
contradiction to the announcements from the Australian Health Protection
Principle Committee (AHPPC), which advocated that schools should remain
open, for the duration of the Pandemic. This did not happen, although by
May 2020, there was a gradual return to school with NSW initially allowing
1 day per week from the beginning of May. Some private schools in NSW
opened for full-time learning while, in some States such as VIC, the public
schools remained essentially shut.

By the end of March 2020, there was a forced cracked down resulting in the
closure of pubs, clubs, churches and indoor sporting venues ©. The Prime
Minister stated that this was mandated because of a failure to follow social
distancing and he warned that this could be in place for up to 6 months. At this
time, VIC, NSW and the Australian Capital Territory (ACT) moved to shut
down all non-essential services within 2 days while South Australia (SA) and
Western Australia (WA) closed their borders to interstate travellers, insisting
on mandatory 2 weeks isolation for those crossing their borders . Beaches,
such as Bondi Beach, had to be closed because of a failure to socially isolate.

On 12th March 2020, the Prime Minister announced a $17.6 billion Australian
Dollars (AUD) economic plan to keep Australians in jobs, keep businesses in
business and to support households !?. There were 4 parts to this package,
namely: supporting business investment; providing cash flow for small to
medium-sized businesses, keeping their employees in jobs; targeting support
for those most affected; and household stimulus payments to benefit the wider
economy. The actual breakdown of the stimulus is beyond the scope of this
review. This was expanded to a total of $189 billion AUD (including the
$17.6 billion AUD), as a second phase economic plan, equating to a 9.7%
of Gross Domestic Product (GDP), and representing an ... unprecedented
action to strengthen the safety net...” @b,
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By 15th March 2020, Australia had 250 cases of Coronavirus infection,
quarantine rules were tightened, such that all international arrivals had to self-
isolate for 2 weeks (unless they were airline or maritime crew) or transitioning
to Pacific Islands “?. These rules were to be enforced by State and Territory
Governments. On 18th March, 50% of VIC school children did not attend
school; travel advice to the whole world was upgraded to a ‘level 4 - do
not travel’; domestic travel was still allowed; gatherings could not exceed
100 people; schools, while open, could not conduct assembly; only 2 people
could visit aged care facilities (not including anyone recently returning from
overseas or with respiratory symptoms or aged < 16 years) 2.

March 19th, witnessed a monumental blunder in Australia’s management of
the Coronavirus and is currently the subject of a Royal Commission, based
on the arrival of the Ruby Princess Cruise Ship in Sydney, NSW 2. Within
5 weeks of disembarkation, of 2,700 passengers, at 6 am on 19th March
2020, 662 tested positive to COVID-19 and 21 had died 1?. That same day,
Australian borders were closed to non-citizens and permanent residents
and Australians overseas were urged to return home ?. The Reserve Bank
announced a $105 billion AUD boost to the economy and their interest cash
rate was cut to 0.25% "?. On 20th March, indoor gatherings were restricted to
4 m2 per person, limiting viability of event centres 2.

On Sunday, 22nd March 2020, the ‘Job Seeker’ payment, for unemployed
people, was doubled to $1,115.70 AUD minimum base rate and the ‘Support
Payment’ of $550 AUD per fortnight "?. Sole traders and those eligible for
welfare could draw down $10,000 AUD from their Superannuation Funds for
both the current financial year (finishing at the end of June 2020) and the next
financial year (starting in July 2020) 2.

Because of excessive numbers on Bondi Beach, the National Cabinet
(consisting of the Prime Minister and Heads of all States and Territories)
determined that from Monday, 23rd March 2020, all pubs, clubs, cafes,
restaurants (excluding takeaway foods), gymnasia, indoor sporting venues,
cinemas, casinos, nightclubs and entertainment venues would be shut
and, despite schools being advised to remain open, online education was
advocated U2, Tuesday, 24th March, witnessed further extension with the
closure of auction houses, real estate auctions, food courts in shopping
centres, amusement parks, play centres, beauty parlours, tattoo parlours and
places offering haircuts requiring > 30 minutes to perform. The haircut time
was lifted 2 days later . Outdoor gatherings were restricted to: 10 people
per funeral; 5 people for weddings, namely the bridal couple, celebrant and
2 witnesses; Australians had to stay home unless for essential purpose, such
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as work. Domestic travel to WA, SA and Northern Territory (NT) mandated
14 days self-isolation and Queensland (QLD) followed 2 days later 2.
International travel was banned. The following day all non-urgent surgery
was suspended 2.

By 28th March 2020, the Australian tally of COVID-infected people, was
more than 3,000, having doubled within 2 days, and all international travellers
were mandatorily isolated for 14 days quarantine in nominated hotels and
supervised, including use of the Armed Forces, to enforce restrictions 2,

By 29th March, gatherings were restricted to 2 people (excluding those
within the family living together) including exercising together and socially
isolating 2. Those aged 70+ were advised to self-isolate, as were those with
chronic disease or co-morbidities, older than 60 years, or indigenous people
aged 50 or more years. There was imposed a moratorium on evictions from
both commercial and residential tenancies for a period of 6 months . By
this time there appeared to be a flattening of the growth curve, from 35% to
15%, with 208,000 tests having been carried out and 3,898 confirmed cases,
12 98% of these tests were negative.

By Monday, 30th March 2020, the Government announced a $130 billion
AUD wage subsidy package, called ‘Job Keeper’, providing eligible
employees with $1,500 AUD per fortnight, paid to the employer, to be passed
in full to the eligible employees if the employer could substantiate a 30% loss
of income during the period of the COVID-19 Pandemic . This brought the
economic stimulus to 16.4% of GDP ?. This was also the first day when fines
were issued by both the QLD and VIC State Governments for breaches of
social distancing laws ¥ with on-the-spot fines of = $1,000 AUD for breaches
of strict stay-at-home rules, being applied by the States and Territories (2.

The Police in NSW announced a criminal investigation into the Ruby Princess
disembarkation on Sunday, 5th April 2020, by which stage 652 of the 5,687
cases and 11 of the 34 deaths in Australia were directly linked to that ship 2.
By early April, people were querying the possibility of reduced ‘lockdown’
restrictions due to economic pressures . A cluster of Coronavirus outbreak
occurred in Northern Tasmania (TAS), reported on 12th April, which resulted
in the closure of 2 hospitals and 1,000 health workers and their 4,000 co-
habitors experiencing enforced isolation for 2 weeks 2. This traced back to
a passenger from the Ruby Princess Cruise Ship 2.
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There was developed and publicised an application (App) for mobile phones
that were fitted with ‘Blue Tooth’ connectivity to trace and track COVID-19
contacts. By Monday, 20th April 2020, WA, QLD, SA and NT reported no
new cases of Coronavirus, despite wide testing !?. On that day, the total
national number of new cases was 26, Australia-wide, with the average daily
growth rate < 1%, approximately 70% of the 6,613 cases had recovered and
approximately 434,000 tests had been completed . This resulted in a lifting
of the ban of non-urgent elective surgery on 27th April 2020 “2.

On 26th April, the COVID-Safe App was released to the public with stringent
privacy regulations to identify any contact with a COVID positive person
lasting > 15 minutes "». The information was protected and could only be
accessed by State Health Authorities and was automatically deleted after 21
days. Downloading of the App was voluntary but the lifting of restrictions
were tied to the number of such downloads 2.

On 28th April, the lockdown was being relaxed, allowing visits to family and
friends within States, such as WA allowing gatherings of 10 people and wider
access to recreational activities, such as hiking, boating or picnics ». On the
same day it was announced that further people died from Coronavirus at the
Aged Care Facility, Newmarch House in a 24-hour period “». By 1st May
2020, the ACT had no new cases and restrictions were further relaxed with the
emphasis looking towards restarting the economy . NSW stated it was to
start relaxation of the severe restrictions on 15th May, with further relaxation
dependent upon the tracking of the Pandemic.

CURRENT STATISTICS

At the time of preparing this report, Australia had recorded a total of 6,975
cases of COVID-19 affected individuals with 98 deaths, 6,271 recovered, 17
critical in Intensive Care, and 50 admitted to hospital. The number of tests
for the virus was 909,025 of which 0.8% were positive !¥. This translated to
no new cases, within the last 24-hours, in ACT, NT, QLD, SA, TAS and WA
with 6 in NSW and 7 in VIC (a total of 13 new cases Australia wide, all in
the most populous States). The majority of deaths, 76 of the 98, occurred in
NSW (45), VIC "® and TAS ¥, with < 10 deaths in each of the other States
or Territories and none in NT !9,
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WHY THE THREE STATES

There were 22 people who died who were connected with the Ruby Princess
Cruise Ship, the latest being an 81 year old woman, who died on 13th March
2020 ™. The ship docked in Sydney on 19th March and had been linked to
almost 700 Coronavirus cases Y. The facts and cause of this terrible outcome
is the subject of both a Police investigation and a Royal Commission.

Anurse and 2 close contacts, all linked to the Anglicare Newmarch House Aged
Care Facility, represented half of the 6 positive cases in NSW recorded on 13th
May “. In mid April 2020, a staff member at Newmarch had been diagnosed
COVID-19 positive and since then, 18 deaths followed due to Coronavirus
outbreak at the Western Sydney Aged Care Facility, 2 of the deaths dying
shortly after having been declared COVID-recovered, as previous tests had
been negative 9. NSW Health reported 69 cases of Coronavirus associated
with Newmarch (37 residents and 32 staff) ®. The staff member, thought to
be at the root of this cluster, was said to have attended work while contagious
but symptom-free. The combination of Ruby Princess and Newmarch House
account for 40 of the 45 deaths in NSW, thereby leaving only 5 deaths not
associated with either of these and demonstrating the otherwise excellent
result for the most populous state in Australia.

A cluster of 88 cases of COVID infection were associated with Cedar Meats
Abattoir in VIC and all 3 new cases, on 13th May, were close contacts thereof.
The first case, linked to the Abattoir, was diagnosed on 2nd April with the second
and third cases diagnosed on 24th and 26th April respectively, the latter diagnosed
at Sunshine Hospital, having presented after a work-related accident resulting in
a severed thumb 7. Concurrently, 90 staff from a McDonald’s store are being
tested for COVID-19 after 6 people, linked to the store, contracted the virus 47,

Twenty-three cases of COVID positive infection were linked to the North
West Regional Hospital and North West Private Hospital in TAS. As a
consequence, 60 staff from the 2 health facilities were stood down to mitigate
the risk '®. Concurrent with this cluster, 3 elderly residents, all of whom were
passengers on the Ruby Princess, died in TAS from Coronavirus ®.

NON-COMPLIANCE AND COST

Not everyone followed the lockdown rules and one of the highest profile
offenders was NSW Arts Minister, Don Harwin. He was seen visiting his
weekend holiday home, on the Central Coast at Pearl Beach, in NSW, rather
than his principal residence in Elizabeth Bay, in Sydney. He was fined
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$1,000 AUD, resigned from his ministerial role and position on the State
Government Cabinet due to the contravention of the Public Health Act (19).
The Police Commissioner, Mick Fuller, said “... No individual was above
the COVID-19 laws...” and Mr Harwin, while still a Parliamentarian, has
paid a heavy price for his transgression, estimated to be well over $100,000
AUD after his loss of portfolio, well above and in addition to the $1,000
AUD fine and public humiliation.

A number of high profile sporting identities were also fined $1,000 AUD for
breaking the rules. These included Latrell Mitchell, Joshua Addo-Carr and
Tyronne Roberts-Davis (all highly paid, professional, rugby league football
players), who went on a camping trip with 10 other men with 1 of the players,
displaying absolute disregard, posted a “... video of the alleged trip to social
media...” @, NSW Deputy Police Commissioner, Gary Worboys, confirmed
there was to be a detailed investigation into the incident ®®. The players
added insult to injury, claiming cultural reasons for the breach, as they were
all indigenous Australians, despite their apologising for their behaviour. The
governing body of the National Rugby League proposed a $50,000 AUD fine,
each to Addo-Carr and Mitchell for breaching self-isolation, although 60%
of the fine, plus a 1 match ban, were suspended @". This was 5 times greater
than the original fine that had been imposed on another such football player,
Nathan Cleary, for breaches of social-distancing laws, although this was later
increased to $30,000 AUD and a 2 match ban, once it was revealed that Cleary
had been “untruthful” in his disclosures to the Code’s Integrity Unit V.

These examples confirm that those with high profiles, who flaunted the
lockdown laws and who were identified as doing so, were subject to
considerable penalties. Almost 4,500 Australians were issued with fines of
$1,000 AUD for breaching social distancing rules ?®. VIC issued the most
fines while the ACT issued none, demonstrating that the application of the
penalty was not uniformly imposed ®2.

DISCUSSION

The results of Australia’s management of the COVID-19 Pandemic look
extremely reassuring, to the point that there now exists a strong impetus to
move forward, relaxing the imposed restrictions on society and seeking to
motivate a speedy recovery to enhance the stalled economy. This may be
premature, as there are hidden factors that do justify reconsideration.
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Many of the countries that have suffered much more due to the COVID-19
Pandemic, are coming out of the flu-ridden winter months, which have
impacted on the Northern Hemisphere and which will have exacerbated the
propensity to viral infection. Australia, being in the Southern Hemisphere,
has come out of a long, hot summer and equally hot autumn, which may well
have been protective against flu-like symptoms, as per the COVID infection.
Conversely, the fear of COVID has seen a significant acknowledgement of
the need for influenza vaccination with the Federal Government procuring
record 16.5 million flu vaccines ®¥. At the time of writing this report, the
Therapeutic Goods Administration (TGA) had already released 13.8 million
vaccines @¥. The death rate from influenza, in 2017, was 1,255 in Australia,
which equates to a 3 month total that is 3 times that of the COVID -related
deaths, thus far.

Another real benefit of the shutdown was the reduced road usage. This
resulted in 60 less road-related deaths, compared to the same period last year.
This and other such figures are often overlooked within the wider picture.

Experience with Coronavirus has resulted in far greater appreciation of the
need for better hygiene, protecting staff in shops and commercial premises,
better cleanliness everywhere with ubiquitous hand-sanitisers and other
attention to detail to sterilise public transport and public places. These
activities may well protect against the winter 2020 increase in influenza and
may represent a positive effect of the Coronavirus Pandemic.

The greater emphasis on working from home has been suggested to
potentially change the way people will work in the future, post COVID-19.
This remains to be seen but it has the potential to remodel the fabric and
nature of Australian society.

There are definite lessons that Australia must learn as a consequence of its
experiences with the Coronavirus Pandemic. The experience with Ruby
Princess and Newmarch demand greater focus on potential clusters of
infection and appropriate intervention, addressed to minimise extension of
these clusters of infection, may have achieved a much better outcome for
the total population without the economic havoc that has resulted from the
closures, job losses and interruption with private commercial activity.

Another real concern is the potential for a second wave of COVID-19 infection
because the population is becoming complacent and there is a tendency to
no longer respect to social distancing and enhanced hygiene considerations
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that have been practised meticulously during the COVID-19 Pandemic. It
is for this reason that the government has insisted that it will not relax the
impositions too rapidly and will offer measured and controlled approach to
relaxation but it also recognises the unequivocal economic imperative, based
on the unemployment figures for April having risen above 6%, despite a
massively increased non-participation rate. The outcome thus far has been
exceptionally good but only the future will tell what the true price is for
the COVID-19 Pandemic. Australia has sought a detailed enquiry into the
Pandemic and its origins and, as a consequence, the Chinese Government
has started to impose sanctions, muting heavy tariffs on grain and barley
exports and impacting on meat exports from Australia to China. At the
time of preparation of this review, the full ramifications of the COVID-19
Pandemic are not fully appreciated and that may also include marked social
consequences with muted increase in family break-ups and suicide that could
eventuate as a result of the isolation and lockdowns that were imposed. There
may also be a ‘baby-boom’ 9 months after the COVID-19 lockdowns.

It remains to be seen what will be the full legacy of the COVID Pandemic and
it is hoped that the world will learn from sharing experiences.
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GENERAL OUTCOMES OF PANDEMIiCS IMPACT ON THE WORLD

Four billion people have been completely or partially isolated and suffered
from lock-down policies'. The pandemic affected 217 countries®. As for 28"
of May 2020, there are more than 5.3 million confirmed infected and about
351,886 deaths in the world?*: 7% of those infected have died. The numbers
of infected, dead and recovered continues to increase — comparatively, the

*  WAML Executive Vice-President
Professor of Azerbaijan Medical University and Law Faculty, Baku State University,
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1 Coronavirus: The world in lockdown in maps and charts. https://www.bbc.com/news/
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death rate was 5.5% a month ago *. The accumulation of data and worsening
of the COVID mortality rate will assist in taking the appropriate steps. Though
this pandemic has raised serious concerns on a global scale, it may not mean
that quarantines, lock-downs and deprivation of freedoms must continue.

All international flights, events and gatherings, sport and cultural programs
have been cancelled. Global events such as the Tokyo Olympics Games, World
Expo and world congresses were postponed. WAML cancelled its 26™ World
Medical Law Congress in Toronto, Canada, scheduled for August 2020.

International and professional communities have begun to doubt the legitimacy
of the WHO (World Health Organization). The WHO has failed to emphasize
the early signals from China, at the end of December 2019, only announcing
a global pandemic on March 11" 2020, after multiple countries implemented
states of emergency*.

PANDEMICS SITUATION IN AZERBAIJAN: LOCK DOWNS AND
QUARANTINE

Like many other countries, Azerbaijan stringently followed WHO’s
recommendations®. It experienced panic, with a sharp increase of media cover
and information from other sources that furthered the effects of the pandemic.
National television channels started to repeat messages covered in the world
media, with about 90% related to death, catastrophes and fatalities. The
Azerbaijan population entered lock-down from 31% March till 18" of May®’.
Government workers, medical personnel fighting COVID 19, food providers
and market workers were eligible to work and be outside. The “EvdeQal”
(Stay at Home) campaign allowed others a two-hour window for shopping for
groceries close to their residence and appropriate medical needs, employing
telemedicine/telephone consultations. The elderly were deprived of this

4 WHO Director-General’s opening remarks at the media briefing on COVID-19 - 11 March
2020. https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-
the-media-briefing-on-covid-19---11-march-2020

5 COVID-19 pandemic in Azerbaijan. https://www.searchnewworld.com/ search/search2.ht
ml?partid=rolbng&p=public+announcement+of+world+pandemics+on+the+11"+March+
2020&subid=004

6  Azerbaijan signals a lockdown and a crackdown in fight against coronavirus. https://www.
searchnewworld.com/search/search2.html?partid=rolbng&p=public+announcement+of+w
orld+pandemics+on+the+11"+March+2020&subid=004

7  Ayya Lmahamad. Azerbaijan loosens coronavirus lockdown nationwide. https://www.
azernews.az/nation/165168.html
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right and forbidden to go outside their place of residence. The government
mandated closure of all international and intranational traffic except for state
needed logistics.

Though the pandemic is not over, the campaign is now coming to a halt,
similar to other European countries. Why did the economy and social life have
to collapse if poeple are currently able to return to a “normal life” despite
the ongoing pandemic? The sole answer that arises is a lack of strategy in
organizations. Was “EvdoQal” (“Stay at Home”) justified? Data show that
Belarus’s and Sweden’s no lock-down policies did not worsen their results
compared to Azerbaijan: the mortality rate in Belarus is half of that of
Azerbaijan despite a higher number of infected®”’.

THREATENING PEOPLE TO JUSTIFY LOCK DOWNS

Some governments used the pandemic to test deprivation of constitutional
rights and learn about the public’s reactions, possibly abusing this situation for
their own political interests based upon the WHO recommendations. Countries
like Italy and Spain had mortality rates greater than 15% among the infected —
strict lockdown policies likely may be necessary in such countries. In Russia,
Turkey, Azerbaijan, Kazakhstan, Uzbekistan and other in the regional nations,
where mortality rate was around 1%, the stringent quarantine mandates were
dubious. The governments’ advice of threats of disease equated infection with
COVID-19 to a death sentence, provoking potentially unnecessary public
panic. A television appearance highlighting the non-acceptability of such an
approach of “false threat” was censored and the presenter was later obstructed
from public speaking 10-1112.13.14,

8 Stu Woo,Bojan Pancevski. Sweden Has Avoided a Coronavirus Lockdown. Its
Economy Is Hurting Anyway. The Wall Street Journal. 7 May 2020. https://www.wsj.
com/articles/sweden-has-avoided-a-coronavirus-lockdown-its-economy-is-hurting-
anyway-11588870062

9  Dan Rivers. “Here we’re playing with fire”: Life in Belarus continuing as normal despite
coronavirus spread. 03 May 2020. https://www.itv.com/news/2020-05-03/here-we-re-
playing-with-fire-life-in-belarus-continuing-as-normal-despite-coronavirus-spread

10  Ahilan Arulanantham. How much Liberty must we give up. A Constituitional Analysis
ofthe Coronavirus Lockdown Proposals06 april 2020. https://www justsecurity.org/69538/
how-much-liberty-should-we-give-up-the-constitution-and-coronavirus-lockdown-
proposals/.

11 COVID-19 Worldwide Dashboard. WHO Live World Statistics. https://covid19.who.
int/?gclid=CjOKCQjwwr32BRD4ARISAAINS{_0r63v1uAOUIOCFpOix93FLLesYtkElov
NEm75LoMVVIAZyCCHbUuQaAu7QEALw_wcB
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There is support for the emphasis on accountability for personal hygiene,
social isolation, distance on the streets, quarantine in schools and universities,
closing restaurants, pubs and stadiums, to act as general rules of prevention of
spread, as proposed by WHO and they must be strictly implemented'”. There
is criticism of this SMS system and closing of parks, deprivation of people’s
rights to mobilize and travel, whether on land or in the air. People aged 65+
were imprisoned in their homes for 2 months. Daily alarming information
from the media created public panic and stress that certainly had an impact on
the public’s mental health.

The Holy Qur’an states that every harm has a benefit and every benefit has a
harm. Ayat 45 of Surat al-Baqara says, “And seek help through patience and
prayer in times of trouble. While this is hard work, it is not hard for those who
obey to Lord™'. A state of calmness and logic in these unpredictable times
might elucidate both the negative and positive changes that evoked.

To reassure the disoriented public, two articles were published in the Azerbaijan
media titled “Coronavirus is a not pandemic, this is a war” on April 3" and
“We are not main targets for COVID-19” on May 1* (17,18). These received
more than 150,000 views and significant positive feedback.

CONSIDERATIONS ON POLITICAL ASPECTS OF PANDEMICS
ORIGIN AND IMPACT

Unlike previous pandemics and epidemics, COVID-19 allowed such an
extensive spread to impact the global political, social and economic arenas.
The French prime minister, Philippe, and other politicians called the pandemic
even worse than war and occupation. Although not entirely clear, there are
those who consider it to be a war started by China. Others question it to benefit
some in the United States, being potentially relevant to its 2020 Presidential
elections. It is also possible that other world leaders were partially aware

12 COVID-19 situation reports - World Health Organization. https://www.who.int/
emergencies/diseases/novel-coronavirus-2019/situation-reports.

13 Coronavirus Update (Live). https://www.worldometers.info/coronavirus/...

14  Coronavirus (COVID-19) Deaths - Statistics and Research. https://ourworldindata.org/
covid-deaths

15 WHO Coronavirus disease (COVID-19) technical guidance: Infection prevention and
control/ WASH.  https://www.who.int/emergencies/diseases/  novel-coronavirus-2019/
technical-guidance/infection-prevention-and-control.

16  Qurani-Kerim. https://quran.com/2/45
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of this theory and took advantage of the impending pandemic, this might
include the referendum in Russia or the extraordinary parliamentary elections
in Azerbaijan'78.

There has been a realignmnet of relations between international powers and
an interruption to international law. The pandemic may have turned a potential
military war into an economic war. Oil, coal, tourism, sports, food, and travel
industries have been severely affected, with all service businesses ceasing
operations. Nations of the European Union and others may experience changes
in values and democratic process, leading to a shift in global order. Those with
strong leaders and economies may survive while those without either may
fall.. Some argue that complete inaction would still have led to an end of the
pandemic, with a 90% survival rate.

WAYS TO OVERCOME PANDEMICS PROBLEM

There are two ways to overcome the pandemic:
- development of a vaccine

- herd immunity within the population

Both require time and patience: a COVID-19 vaccine is currently not available
and is unlikely to be so for some months.

To develop herd immunity, a significant percentage of the population must
become infected for the development of appropriate antibodies, preferably
while quarantined in their homes and following guidelines on personal
hygiene. Independent of this at-home quarantine, new cases will continue to
occur as the incubation period is at least 2 weeks. Increasing the number of
tests will increase the identification of the number of those infected. There are
some positive aspects, in terms of gaining natural immunity, as 90 % of those
infected have already recovered.

The Stay at Home campaign (“EvdeQal”) is effective at slowing down, but
not overcoming, the infection. Though the virus is highly virulent, the low
mortality rates offer a positive aspect. In nations with the worse infectious

17 Vugar Mammadov. “Coronavirus is not pandemics, this is a war”. http:// azpolitika.
info/?p=586479

18 Alice Tidey, Chris Harris. Coronavirus: What are the key points of France’s lockdown exit
plan? 29 April 2020. https://www.euronews.com/2020/ 04/28/coronavirus-what-are-the-
key-points-of-france-s-lockdown-exit-plan
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spreads (Italy, Spain), the mortality rate did not exceed 10% (April 3™ 220)
and is now up to 16%. In countries with streamlined and effective healthcare
systems, such as Germany, Israel and Turkey, this percentage was between
1.5 and 5% (April 3" 2020). The great majority of infected people had mild
simptoms and were able to recover and return quickly to a normal life. There is
a direct link between mortality and the preparadness of the healthcare systems.

RESPECT TO PSYCHOLOGICAL CONDITION OF POPULATION IS
IMPORTANT

We believe this crisis is not directed at the physical existence of humanity. It
was mentioned that the main purpose of this crisis was to collapse the global
economy, paralyze states through public panic and influence target political
processes. States should have preventive measures and strategies to combat
such theories, potentially becoming reality. As most did not, the majority of
leaders were disoriented to guide the nations on the right path. The longevity
of the pandemic underscores public satisfaction and sustainable yet effective
strategies for public informing along with reassurance. This is a role that should
be taken up by the media — globally, the media has failed and often instigated
further public panic and confusion. The World Media and WHO were the main
instruments in the hands of those who would benefit from triggering public
fears and dissolve some of their human rights.

“Stay at Home” may be useful for short-term goals, such as preventing
sudden overloads on the healthcare system. In the long-term, we must keep
in mind that the guidelines reducing infectious spread are going to negatively
impact the public sooner or later. States supported flash mobs and videos
were not helpful in neutralizing the media’s negative effects. For weeks, since
beginning of pandemic, Azerbaijan was concealing objective information,
such as facts about the disease, recovery and essential guidelines. It tasked
all media channels to equate coronavirus infections with death, consider to be
wrong. During crises, accurate and honest communication and information
exchange with the public must be further prioritized to reduce any misplaced
or unnecessary fear and panic. In Azerbaijan, 90% of the media’s broadcast
became negative and induced a depression of public mood and attitude. In
mid-March, there was a television program being prepared in which the guest
was expected to create fear and to equate the illness with death. This was
contrary to the views of the speaker who felt that people should not be afraid
of COVID-19. The speaker was ostracized when sharing data showing 80% of
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those infected had mild symptoms and that hospitalization only occurred in 1
out of 5-6 people, with most recovering fully.".

POLITICS & MEDIA DOMINATES OVER THE SCIENTIFIC
KNOWLEDGE IN PANDEMICS MANAGEMENT

There was irony in the lack of freedom of speech in the farthest reaching media.
The world awaits a vaccine, the only panacea according to the propagation of
the media. Some argue that vaccination cannot be considered as a panacea
and people should have a choice whether or not to receive it when it becomes
available. The Azerbaijan experience has shown that broadcast companies
were scripting the statements of the people they invited onto their programs.

BENEFITS THAT AZERBAIJAN HAS IN COMPARISON WITH
OTHER GEOGRAPHIES

The number who recovered is not less significant than the number of deaths.
The most severely hit countries have a ratio of recovered to dead as 6:1 while
Azerbaijan and neighbouring nations have a ratio of 50-60:1. It is argued
that the media is fundamentally wrong to deliberately equate a coronavirus
infection with death, when the above statistics say otherwise. On April 3“ in
Italy, there were 150 deaths and 925 who recovered and were discharged. In

all nations, the number who recovered is higher than the number of deaths.
11,12,13,14,17,18,20

A focus on positive aspects is also essential during this crisis. The number of
recoveries is higher than the number of deaths in all countries. Quarantining at
home will last more than 1-2 weeks so it is crucial to be aware of the public’s
mentality and any changes during this time.

Though Azerbaijan has a modern healthcare system issue, the Soviet medical
ideology and principles have not yet completely disappeared in health officials.
Soviet medical ideology is based on state priorities rather than commerce/
business. At the beginning of the pandemic, in early March, two main issues,
in the healthcare system, were stressed using Facebook, :

19 Holly Secon. 80% of COVID-19 patients experience ‘mild’ symptoms — but that likely
still involves a fever and cough. 13 March 2020. https://www.businessinsider.com/what-
coronavirus-mild-symptoms-are-fever-2020-3

20  https://www.facebook.com/vugar.mammadov.52/posts/1512927702218433
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- extracorporeal membrane oxygenation (ECMO) equipment must be
bought.

- Access to equipment, social security and protection of health care
workers, engaged to the pandemics management process, needed to be
strengthened. They should be provided with regular diagnostics, good
wards if they fall ill, care, and, if necessary, priority use of oxygenators
and other benefits.

A week later, the country’s leadership increased the salaries of medical workers
who were directly involved in the fight against the coronavirus and brought the
necessary oxygenation equipment into the country.

The “EvdeQal” (“Stay at Home”) campaign may be justified to prevent a
sudden overload of the healthcare system .

On April 3" 2020, the countries most affected by the pandemic included
the United States, Italy, Spain and other European countries(Belgium, UK,
France, Germany, Netherlands), China, South Korea, Japan and Iran. At the
time, there was no coronavirus in Turkmenistan, North Korea and Taiwan. The
geographical proximity of Taiwan and China was an indicator of dissimilar
impact of the pandemic. Belarus, Sweden and Mexico continued without lock-
down policies. Compared to other nations, the situation in Azerbaijan was not
that bad.. By April 3", Azerbaijan had 4,000 people in quarantine, about 400
diagnosed patients, 26 recovered and discharged home and 5 deaths related to
old age and other diseases. Azerbaijan Airlines ensured the return of 20,000
Azerbaijani citizens from abroad, established an operational headquarters,
increased the salaries of medical workers, activated the volunteer movement,
created care programs for the elderly, allocated large financial resources and
supported entrepreneurs. The President and the First Vice-President set a good
example by transferring their annual salary to the Coronavirus Foundation
which is now 100+ millions USD?!2223:24,

21 COVID 19 in Azerbaijan https://ru.wikipedia.org/wiki/...

22 AZAL is taking special measures to prevent the spread of coronavirus. https://www.azal.
az/en/article/543

23 Azerbaijan sets up Fund to Support Fight Against Coronavirus. 19 March 2020.
https://azertag.az/en/xeber/Azerbaijan_  sets_up_Fund_to_Support_Fight Against_
Coronavirus-1444875

24 The Coronavirus Response Fund. http://covid19fund.gov.az/en/
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MAIN SHORTAGES OF PANDEMICS MANAGEMENT IN
AZERBAIJAN

Many people did not obey “EvdeQal”. Most of them went out to maintain their
income: . It is argued that the state’s financial supports were not given to all or
in a timely fashion making the ‘lock down’ difficult for many. . Thousands of
people were punished by fines and hundreds were arrested.

Officials, singers, lawmakers, observers and journalists advocated for
“EvdeQal” when they had no problem with income and associated basic needs
for survival.

Many people in Azerbaijan earn their money through daily work outside of their
homes. State financial assistance of about 105 USD/month was implemented
for the unemployed, but the payments were often delayed and sometimes not
forthcoming at all*.

As Azerbaijanis, there are religious and cultural imperatives that run contrary
to how people

part with their deceased when considered through the methods outlined by the
WHO or carried out elsewhere. Coronavirus deaths will increase necessitating
a rethink about how corpses will be buried and how they will be sent to their
final destination by their loved ones*’*%.

Another suggestion was to look at the experiences of Portugal and Ukraine,
where there were no very important person’s (VIP) wards, VIP rooms or VIP
quarantines. This virus should stop categorizing people as VIPs or ordinary.
Those who consider themselves VIPs should understand that the others
are experiencing the same or worse fates. Along with globalism, this viral

25 . https://www.turan.az/ext/news/2020/4/free/Social/en/123338 .htm

26 Who will be given once 190 AZN as unemployed? https://www.bbc.com/ azeri/
azerbaijan-52236554

27  Aylin Woodward, Dave Mosher. Sobering photos reveal how countries are dealing with the
dead left by the coronavirus pandemic. 13 April 2020. https://www.businessinsider.com/
coronavirus-covid-19-victims-bodies-burials-morgues-cemeteries-photos-2020-4

28 Sofia Bettiza.Coronavirus: How Covid-19 is denying dignity to the dead in Italy. 25 March
2020. https://www.bbc.com/news/health-52031539

29 Natacha Larnaud. “No chance to see their loved ones again”: Funerals in Italy have
been banned, and many are being buried alone. 27 March 2020. https:// www.cbsnews.
com/news/italy-has-banned-funerals-now-after-coronavirus-patients-die-alone-they-are-
buried-alone-too/
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pandemic must help break down these artificial barriers between people to
facilitate equitable allocation of rare resources. Everything needs to be people-
oriented**!,

MORTALITY ANALYSIS SAYSALOT TO MAKE GOOD PROGNOSIS
FOR AZERBAIJAN

At the beginning of May, 80-87% of all known infected people on the globe
were in the United States and Western Europe: 2.6 out of 3.1 million. This
provided reason to suggest that the real TARGETs are THERE. The death rate
of infected people was 6-16%: 16% in Belgium, 14.3% in France, 14% in the
UK, 14% in Italy and 12% in the Netherlands'''>!*!4, 1.3% of 1700+ infected
people died in Azerbaijan (22 people),

- 14 people died in Singapore with 14,951 infected patients
(death rate 0.09%),

- 10 people died in Qatar with 11,921 patients (0.1%),

- 2811 patients 8 people died in Bahrain (0.3%),

- 0.4% in Uzbekistan and Kuwait,

- 0.6% in the UAE with 11,380 patients,

- 0.8% in Saudi Arabia with 20,077 patients and

- 0.8% in Belarus with 12,208 patients.

- 0.9% in Russia with 93,558 patients,

- 1% in Kazakhstan with 3,027 patients !!1213.14.17.18
In Azerbaijan, the death rate was 1.3%. In neighbouring countries, with less
modern healthcare systems, the mortality rate is even better than Azerbaijan’s.

It seems that one of the positive results was a consequence of the maintenance
of the Soviet healthcare system.

China’s satellite territories with populations of millions have low mortality
rates: in Taiwan (1.4% of infections, 429 infections, 6 deaths), Hong Kong

30 Giulia Carbonaro, Mia Alberti. How did Portugal manage the COVID-19 crisis so well?
20 May 2020. https://newseu.cgtn.com/news/2020-05-20/How-did-Portugal-manage-the-
COVID-19-crisis-so-well--QCRLaAvqr6/index.html

31 Coronavirus provided interesting “social experiment” in Ukraine. 24 March 220. https://
regnum.ru/news/2893746.html
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(0.04%, 1038 patients, 4 deaths) and Singapore (14,951 patients and 14 deaths)
ILI2.3.1417.18 "Thijs is an integral part of the statement on China’s role that was
expressed on a Facebook page. Further analysis in the near future will reveal
China’s role, if any, in this pandemic and the relevant factual events.

Azerbaijan will return to normal. With a mortality rate of 1.3%, 99% of
Azerbaijan’s 10 million population will recover, even if all are infected.
Another reassuring statistic is that compared to an average of 5-6 recoveries
per 1 death globally, Azerbaijan’s is 56:1. The number of those who are healed
is many times greater than the number of those who die. At the end of March,
illness and death were equated by some of our officials, we stated that 80% of
our patients will have mild symptoms and that fear is unnecessary'!'2!314.21,
Most of patients were able to be treated at home under supervision. This is not
an idea that was prominent in Azerbaijan and thus ignored while organizing
other ways of mitigating the spread of COVID-19.

OTHER GOOD EFFECTS OF COVID 19 PANDEMICS

Even those officials who did not address the factual data now realize that it is
not just the public, but those individuals, higher in societal hierarchies, who are
also vulberale. The danger can affect everyone equally. Fear in moderation is
essential and resulted from medical and economic factors. Some have realized
that, as the Holy Qur’an states, the beautiful “gardens” they have built can be
destroyed to ashes in an instant. The slogan “We are Strong Together” finds
its origin here. Azerbaijan is not alone in this slogan: Russia, Turkey and
other countries are undergoing the same experiences. Leaders realized that to
maintain leadership, they need the support of the people 32333435,

One should acknowledge the heroism of frontline doctors and medical workers.
Along with the improvement of the ecological situation in the world and easing

32 Sergey N. Bobylev. Environmental consequences of COVID-19 on the global and
Russian economics. Population and Economics 4(2):43-48. https://doi.org/10.3897/
popecon.4.e53279

33 Mariecor Agravante. COVID-19 and its effects on the environment. 20 April 2020. https://
inhabitat.com/covid-19-and-its-effects-on-the-environment/

34  Francine Pickup. How COVID-19 fosters support and solidarity. 23 April 2020. UNDP
website. https://www.undp.org/content/undp/en/home/blog/ 2020/how-covid-19-fosters-
support-and-solidarity.html

35 United Nations Azerbaijan, 22 may 2020. REACT-C19 project continues to support
Azerbaijan in scaling-up COVID-19 readiness and response. http:// unazerbaijan.org/en/
category/latest-news/
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of military conflicts, a main point of this pandemic is global the change of
attitude and an increased respect for doctors There is a big distinction between
doctors’ personal commitments and an organizational structure of a healthcare
system and capabilities of health authorities.***7,

IMMUNITY WILL WIN THE VIRUS, DO NOT FORGET THIS!
It is not the quarantine, but the human immune system that will beat the virus.
Here are some of our recommendations:

- Do not be afraid of illness and disease. Protect yourself, but do not be
afraid!

- Maintain your psychological comfort. Psychological stability is more
important for your health and immunity than being informed. If the
information broadcast by the media worries you, switch it off, and do
not 12 and instead, spend the time talking on the phone with family
and friends.

- Fresh air is an important condition. It is important to be protected and
walk alone in the fresh air. Change the air in your home often if you
can’t go out.

- Good nutrition is an important condition. Eat fruits, vegetables, onions
and garlic after a good wash. Consdier taking vitamin supplements.

- Remember physical activity. Walk at home or try standing for normal
activities so that you are not constantly sitting or lying down. It is
good to do sports or workouts at home.

Besides the negative factors brought on by COVID-19, some positive aspects
have also been unveiled. The increased respect for the medical profession
in society, attention to personal hygiene, the cessation of military conflicts,
environmental benefits, moral changes in term of solidarity and equality....
Quoting the words of the great Oriental scientist, Ibn Sina (Avicenna),:

36 Howard Bauchner, Thomas J.Easley on behalf of the entire editorial and publishing staff of
JAMA and the JAMA Network. Health Care Heroes of the COVID-19 Pandemic. 20 April
2020. https://jamanetwork.com/journals/jama/ fullarticle/2764958

37 UN Women. 06 April 2020.“Nurses are the real heroes,” says Albanian doctor in the front
line of COVID-19 response. https://www.unwomen.org/en/news/ stories/2020/4/feature-
nurses-in-albania-on-front-line-of-covid-19-response

38 James Badcock. Coronavirus: Madrid’s medical heroes in the fight of their lives. 19 April
2020. https://www.bbc.com/news/world-europe-52287224



Medicine and Law 127

“Panic itself is half the disease.
- Peace of mind is half the health.
- Patience is the beginning of healing™.

Let us stay calm and patient, learning lessons this pandemic brought to our
common world.

39  https://m.facebook.com/davron/posts/3090144034337781
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Abstract: This article describes the Belgian response to the Covid-19
crisis.! Several decisions were taken by the Federal government
with far-reaching consequences and restrictions on liberties. These
restrictions, such as the requirement for people to stay at home and the
closure of shops, derogate from existing legislation and fundamental
liberties (private life, freedom of association and free movement).
Hospitals had to cancel all consultations, tests and non-urgent medical
procedures and had to prohibit visits. This article focuses on the
consequences of these measures on healthcare quality. Telemedicine
and triage via telemedicine are protective measures but can also lead
to diagnostic errors. Triage undertaken in hospitals and nursing homes
could affect the right of equal access to healthcare. Lack of personal
protective equipment and defective mouth masks could also trigger
the liability of the hospital or the government. It is critically important
and reassuring for healthcare providers that insurance companies have
confirmed coverage for healthcare providers’ liability in these unusual
circumstances.

Keywords: Covid-19; Health Law; Belgium

Introduction

In response to the Covid-19 crisis, several decisions were taken by the Belgian
federal government with often far-reaching consequences and restrictions on
liberties. These restrictions included the requirement for people to stay at home
and the closure of shops, derogate from existing legislation and fundamental

*  Professor University of Antwerp, Belgium, WAML-Governor, partner Law firm
Dewallens & partners. thierry.vansweevelt@uantwerpen.be

*%  Professor University of Antwerp and Catholic University of Leuven, Belgium,
managing partner Law firm Dewallens & partners.

1 Legislation in this article was up to date as of 1 May 2020
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liberties (private life, freedom of association and free movement). Hospitals
had to cancel all consultations, tests and non-urgent medical procedures and
prohibit visits.

1. Public Intervention Emergency Measures
a) Competent authority

Due to the complex federal Belgian state structure - which includes eight
ministers responsible for public health, as well as the interior minister’s
security powers - it is not obvious how decision-making can be both adequate
and constitutionally compliant.

The federal government is basically the competent government to coordinate
and manage any crisis and is, by default, competent when an acute pandemic
is imminent’. The federal government is not exclusively competent when a
healthcare crisis occurs. The regional governments are generally competent
for public healthcare and responsible for tackling a healthcare crisis®. It is
necessary to determine which particular matter is appropriate for a specific
level of government to regulate. Different authorities may be competent at
the same time, depending on the action (such as preventive measures, drug
distribution or the practice of medicine). The regions (communities) are
responsible for preventive health care?, including the detection and control
of infectious diseases’. In 2003, the Flemish Community issued® a Prevention
Decree. The Flemish government can take measures to prevent’ harmful
effects caused by biotic factors. On this basis, the Flemish government
prohibited visits to residents in nursing homes and homes for the elderly from
13 March 2020.% As a result of this complex and elaborate division of powers,
rapid and timely decision making has not been easy. The federal and regional
governments decided to delegate crisis management to new governmental
bodies with overarching competence (supra nr. 7).

2 Parl.St. Senaat 2013-14, nr. 5-2232/1, 6 en 43 and Parl.St. Senaat 2013-14, nr. 5-2232/5,
247-249.

3 Adv.RvS august 27,2013, 53.932//AV, 20.

4 Seearticle 5, §1, 1. (BWHI) Special Law to Reform Institutions of August 8, 1980, BS august

15, 1980. Parl.St. Senaat 1979-80, nr. 434/1, 6; Parl.St. Kamer 1979-80, nr. 627/10, 52.

Parl.St. Senaat 1979-80, nr. 434/1, 6; Parl.St. Kamer 1979-80, nr. 627/10, 52.

Flemish Decree November 21, 2003 on preventive health care policy,, BS February 3, 2004.

7 Art. 39 (and next) Flemish Decree November 21, 2003 on preventive health policy, BS
February 3, 2004

8  Article 2 Decision of the Flemish Government of March 13, 2020 to take temporary
measures to prevent the spread of COVID-19, BS March 19, 2020.

AN
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The federal government’s assigned and exclusive competence regarding
preventive health care is the competence to take nationwide “measures on
prophylaxis”?® This only concerns mandatory vaccinations'. If the federal
government wants to act during a health care crisis, it must invoke powers other
than those relating to this narrow competence in public health. For example,
the fundamental ban on leaving one’s house that was issued to the population
was taken under civil protection and safety legislation!!. The same legislation
was used to declare'? the federal phase of the national emergency plan. Federal
economic legislation was then used to regulate the trade and distribution
of various medical devices, personal protective equipment and biocides."
Shortages of medicines were addressed under the Pharmaceutical Act'*.

b) Delegation of Powers

To deal with this fragmentation of competencies and allow swift action, a
Delegation of Powers Act was declared" by parliament on 27 March 2020.
It gives the federal government broadly defined and prima facie unlimited
powers to tackle the crisis. For a period of three months, measures can be taken
to prevent the spread of the virus and to preserve public health and public order
(such as providing sufficient medicines and medical devices'®). The government

9  Seearticle 5, §1,1.,1id 1, 1°, a) en lid 2, 2° (BWHI) Special Law to Reform Institutions of
August 8, 1980, BS August 15, 1980.

10 GwH 19 december 1991, nr. 40/91, 7.B.; Parl. St. Kamer 2002-03, nr. 2056/001, 7-8.

11 Ministerial Decision April 3, 2020 amending Ministerial Decision of March 23, 2020 on
urgent measures to limit the spread of the coronavirus COVID-19, BS April3, 2020. That
measure was taken under articles 181, 182 and 187 Act of May 15,2007 on civil security,
BS July 31,2007 and the Civil Protection Act of December 31, 1963, BS January 16, 1964.

12 Ministerial Decision March 13, 2020 declaring the federal phase on the coordination and
management of the coronavirus COVID-19 crisis, BS March 13, 2020; RD January 31,
2003 establishing the emergency plan for crisis events and situations requiring coordination
or management at national level, BS February 21, 2003.

13 Ministerial Decision of March 23,2020 special measures under the SARS-CoV-2 pandemic
under book XVIII of the Code of Economic Law, BS March 23, 2020. The specific legal
basis here concerns regulation in the case of market disruption.

14 For example, see Royal Decree of March 24, 2020 taking special measures to combat drug
shortages under the SARS-CoV-2 pandemic, BS March 24, 2020.

15 Law of March 27,2020 authorizing the King to take measures in the fight against the spread
of the coronavirus COVID-19 (II), BS March 30, 2020. Also in 2009, a Law was voted on
that gave executive powers to the government in the event of a flu epidemic or pandemic:
Act of October 16,2009 granting permissions to the King in the event of a flu epidemic or
pandemic, BS October 21, 2009.

16  Parl. St. Kamer 2019-20, nr. 1104/001, 5.
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can also take all necessary measures to safeguard logistic capacity (security
of supply) and provide additional capacity (including requisitioning scarce
resources for hospitals!”). The Royal Decrees implementing this Delegation
of Powers Act may lift, amend or replace any existing legal provision but they
have to be ratified by parliament within a period of one year.'

The Delegation of Powers Act does not give the federal government full
discretionary powers. The government must respect legal standard that
guarantee minimal public freedom and the imposed restrictions must be
justifiable and acceptable. Making regulatory actions very delicate - the
division of powers, between federal government and the regions, should not be
violated (including preventative measures).!”” The regions themselves issued
delegation of powers legislation in order to address matters ordinarily within
their competences.”

¢) Pseudo-legislation

On 18 March 2020, all non-urgent consultations, diagnoses and procedures
were postponed and visits to hospital patients were prohibited. This
decision was taken by the Federal National Security Council*' and the Risk
Management Group (RMG).*> Although these bodies are official public
entities?, their decisions are neither binding nor enforceable, without further
legal formalization, for two reasons:

17  Parl. St. Kamer 2019-20, nr. 1104/001, 6.

18 Articles 5, §2(2) and (7) (2) Act of March 27, 2020 authorizing the King to take measures
in the fight against the spread of the coronavirus COVID-19 (II), BS March, 30 2020.

19 Adv.RvS of March 25,2020, 67.142/AV, 9-10; Adv. RvS of August 18,2009,47.062/1/V, 4-5.

20 E.q. Flemish Decree of March 20, 2020 regarding measures in the event of a public
health emergency, BS 24 maart 2020; Walloon Decree of March 17,2020 granting special
powers to the Walloon government in the context of the health care crisis Covid-19, BS
March 18, 2020.

21 The National Security Council was established by Royal Decree of January 28, 2015
establishing the National Security Council, BS January 30, 2015.

22 www.info-coronavirus.be

23 The Risk Assessment Group (RAG) and the Risk Management Group (RMG) were
established under various protocol agreements between the federal government and the
regions: See also point 4.4. annexed to the Royal Decree of January 31,2003 laying down
the emergency plan for crisis events and situations requiring coordination or management
at national level, BS February 21, 2003, which includes an evaluation cell, a management
cell and information cell.
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1° The National Security Council is competent only for determining general
intelligence and security policy and coordinating and determining the priorities
of the intelligence and security services. Nowhere does it stipulate that the
National Security Council can lift or amend existing legislation (in contrast
to the delegated powers defined by the Delegation of Powers Act), or exclude
or restrict fundamental freedoms (which is possible to a limited extent under
the Delegation of Powers Act).** An affirmative a contrario argument for that
matter is that no Delegation of Powers Act would have been necessary if the
decisions of the National Security Council had been binding.

2° The establishment and operational scope of the RMG is based on protocol
agreements between the federal government and the regions.® These protocol
agreements define the structure of health care management in the event of
a crisis. These protocols are necessary for policy cohesion because of the
fragmented health competences of the various governments. When the RMG
was set up, it was stipulated that it could take measures and decisions. These are
only decisions in principle which need further implementation. The protocol
agreement stipulates explicitly that the RMG’s decisions ‘may’ ?® be further
implemented and that such implementation is the responsibility of the federal
government and the regions, each according to their respective competences.?’

24 Adv. RvS from march 25, 2020, 67.142/AV, 9-10; Adv. RvS from 18 august 18, 2009,
47.062/1/V, 4-5.

25 The most recent dates from 2018: Protocol agreement of November 5, 2018 concluded
between the Federal Government and the authorities referred to in articles 128, 130 and 135
of the Constitution, establishing the generic structures for the sectoral health management
of public health crises and their working methods for the application of the International
Health Regulation (2005), and Decision No 1/2005 of the European Parliament and of the
Council of December 22, 2008 on the implementation of the Constitution. For the first
time, it is necessary to make it clear that the commission should be informed of the need
for health concerns, BS December 14, 2018.

26 Article 5, §5, lid 2 Protocol Agreement.

27 Article 6, §1 Protocol Agreement. The fact that the decisions of the RMG and the National
Security Council as such do not have the force of law is confirmed by the fact that some of
those decisions were included in federal and state decisions. For example, the determination
of the crucial sectors and essential services, the fundamental ban on the population leaving
the home and the rule of social distancing, included in a Ministerial Decision of April 3,
2020 amending the ministerial decision of March 23, 2020 laying down urgent measures
to limit the spread of the coronavirus COVID-19 , BS April 3,2020.
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2. Nature and Type of Measures
a) Requisitioning of health care professionals

In the case of an imminent shortage of available medical practitioners (because
they are ill, deployed elsewhere or not competent), the government might
consider requisitioning them. The federal government is responsible for the
practice of medicine and for a minimum level of permanent medical staff.?®
The federal government could implement a requisitioning measure which can
be instigated through federal health inspectors. If there is insufficient staff,
these inspectors can requisition individual medical practitioners.” The federal
government can generally invoke civil security legislation. This statute allows
the interior minister to claim ‘persons’ in general, which includes medical
practitioners.*® Requisitioning measures are also possible under the Delegation
of Powers Act. On 29 April 2020, the government chose the latter option. The
Minister of the Interior, in consultation with the Federal Minister of Health,
can give an executive order to provincial governors to requisition health care
professionals in order to address identified capacity problems. To date, neither
such measures proved necessary because many health care professionals
volunteered and trainees were employed.

b) Requisitioning of medical equipment

There is a scarcity of the protective and medical materials needed to prevent the
spread of the coronavirus. Both health care professionals and a large portion
of the population want to use these materials. There may also be compromised
access to certain medicines and raw materials. Specific measures were taken
to ensure the flow of manufacturing, distributing, sales and export of drugs and
medical materials.’’ These measures were issued under the Pharmaceutical Act
and the Code of Economic Law.

28  Parl.St. Kamer 2018-19, nr. 3441/001, 33 en 112-113.

29 Article 28, §§ 2 and 3 Act of May 10, 2015 on the exercise of health care professions,
coordinated on May 10, 2015, BS June 18,2015 (hereafter Health Care Professions Act).
From July 1**2021 on, the provincial governor may also, under article 25 of the Quality Act
of April 22, 2019, claim participation in the permanence by the health care practitioner on
his/her own initiative or at the request of the Supervisory Committee.

30 The minister may, in the absence of sufficient resources, recover the persons he deems
necessary: article 181, §1(1) Act of May 15, 2007 on civil security, BS July 31, 2007;
article 5(1) of December 31, 1963 on civil protection, BS January 16, 1964.

31 Pharmacies and medical devices stores may remain open (Article 1, §1 Ministerial
Executive Order of April 3, 2020 amending the Ministerial Executive Order of March
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¢) Limiting professional autonomy

The RMG decided to cancel or postpone all consultations, tests and non-
urgent medical procedures.’> This measure was not formalized in an act or
implementing decree and is neither binding nor enforceable. Under the Health
Care Professions Act, doctors should not be subject to regulatory restrictions
on their professional autonomy. A restriction on the choice of resources,
for either diagnosis or treatment, can only be effected by a law and not by
executive order.”

Hospitals and their medical directors could decide to postpone the non-urgent
treatment of patients on the basis of their corporate and clinical responsibility
for the hospital organization. This crisis evokes a force majeure in the sense that
there is an acute shortage of resources to carry out non-urgent interventions,
in addition to urgent interventions, and the treatment of COVID-19 patients.
Certain procedures cannot be performed without the guarantee that patients can
subsequently be admitted to a post-operative intensive care unit. The scarcity

23,2020 taking urgent measures to limit the spread of the COVID-19 coronavirus, BS 3
April 2020). Pharmacies may prepare and sell for six months hand alcohol gels intended
for human hygiene and containing at least 70% alcohol. However, their sale is only
permitted to health care professionals (Royal Decree of March 18, 2020 concerning the
preparation and marketing of human hygiene hand alcohol gels in the context of the fight
against the spread of the Covid-19, BS March 20, 2020). There is a temporary ban of
six months on the posting and use of certain fast self-tests (Royal Decree of March 17,
2020 banning the posting, commissioning and use of fast tests for the measurement or
detection of antibodies relating to the SARS-COV-2 VIRUS, BS March 18, 2020). Trade
in medical devices, personal protective equipment and biocides (e.g. surgical masks,
screening material and hand alcohol) is strictly regulated over a period of three months.
For example, retail trade in these resources is permitted only by licensed pharmacies and
on the basis of a healthcare practitioner’s regulation (Ministerial Executive Order of March
23,2020 on special measures under the SARS-CoV-2 pandemic under book XVIII of the
Code of Economic Law, BS March 23, 2020). The regular supply of medicinal products
is safeguarded by the fact that the minister may, if necessary and for a period of up to 12
months, limit the export of a medicinal products or raw materials and collect its stocks to
redistribute them (Royal Decree of March 24, 2020 taking special measures to combat
shortages of medicinal products under the SARS-CoV-2 pandemic, BS March 25, 2020;
Decision of April 1, 2020 of the Administrator-General of the FATF taking various urgent
measures concerning specific medicines, to combat shortages of medicinal products under
the SARS-CoV-2 pandemic, BS April6, 2020).

32 www.info-coronavirus.be

33 Article 31, First Paragraph Law of May 10, 2015 on the exercise of health care professions,
coordinated on May 10, 2015, BS June 18, 2015; F. DEWALLENS, Het statuut van de
ziekenhuisarts. De rechtsverhoudingen tussen ziekenhuisartsen en ziekenhuizen, Antwerp-
Cambridge, Intersentia, 2015, nr. 126
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of these medical resources creates a force majeure and justifies the hospital’s
intervention to optimally deploy available resources. The hospital also has to
prevent the risk of infection for other patients and for the practitioners who
would be involved in any non-urgent procedures. The hospital management
must carefully consider the choice of resources that may or may not be used.
The Health Care Professions Act prohibits the obstruction of the normal
practice of medicine and that prohibition also applies to hospitals.

d) Limiting visit

Visits to patients in hospitals have been prohibited (except for parents of
children under 18 and the immediate family of patients in critical condition or
in palliative phase). The guidance of patients during necessary consultations
or therapies was limited to a maximum of one person.” This measure was
only partially**¥ binding and enforceable because two out of three Regions
had the measure properly formalized. Indirectly, the ban on visiting patients
in hospitals could be linked to the Ministerial executive order®® requiring
people to stay home and restricting free movement to only necessary and
urgent reasons.

As mentioned above, the hospitals could invoke force majeure. The hospital
could classify a visitation ban*® as a necessary measure to prevent the further
spread of the virus. Restrictions can also be imposed by the attending physician.
Visitors could not invoke their right to personal freedom of movement to

34 Article 30 Law of 10 May 2015 on the exercise of health care professions, coordinated on
10 May 2015, BS 18 June 2015. The infringement of this provision is punishable (Art. 122,
§1,4°).

35 www.info-coronavirus.be

36 For Brussels: Decision of the Prime minister of the Brussels Capital Region of March 10,
2020 to prohibit, among other things, the visit of persons in nursing homes on the territory
of the Brussels Capital Region (article 1 Decision of the Prime minister of March 10,
2020 of the Brussels Capital Region banning meetings of more than 1,000 people, visits to
nursing homes and care facilities and school trips abroad, BS March 13, 2020).

37 For Flanders: Decision of the Flemish government of March 13, 2020 to limit access to
residential care centers to the residents, staff and volunteers. Visitors will no longer have
access to the buildings (article 2 Decision of the Flemish government of March 13,2020 to
take temporary measures to prevent the spread of COVID-19, BS March 19, 2020).

38 Article 8 Ministerial Executive Order of April 3, 2020 amending the Ministerial Executive
Order of March 23,2020 on urgent measures to limit the spread of the covid-19 coronavirus,
BS April 3,2020.

39 The recognition standards for hospitals stipulate that visits of patients can be arranged
according to the internal rules of the hospital. The chief medical officer also has
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require a visit, since not only their interests are at stake, but also those of others
(patients and practitioners). By definition, force majeure can only be invoked
in exceptional circumstances and the burden of proof of the force majeure
rests with the hospital. An explicit legal provision that defines the scope of
application of a visitor ban is recommended.

e) Large-scale testing of the population

Due to the scarcity of test materials and limited testing capacities, Covid-19
tests have only been carried out on two categories of people*: 1) those whose
clinical condition requires hospitalization and whose attending physician
suspects infection; and 2) any healthcare professional complying with the
definition of “possible case” and who has a fever. Test capacities are gradually
being increased for nursing home and old-age home residents.

Performing a test obviously requires a medical intervention. According to the
Patient Rights Act*', the patient’s informed consent is necessary. Forced testing
is not allowed. Government health care officials may, under the Prevention
Decree*?, subject potentially infected people to a medical examination
necessary for the detection of the source of infections. This might be after
contact with an infected person who might have transmitted the infection.
Government healthcare officials are only able to take these actions in relation
to potentially infected individuals - not the general population. Large-scale
population testing, if required, falls within the regions’ competences (under
the auspices of prevention). There has not (yet) been a legally binding decision
taken on mandatory testing, for the presence of the Covid-19 virus, or testing
for the presence of immunity from the virus.

responsibility to ensure the proper conduct of the medical department and the hospital
board has responsibility for the organization of the hospital (Annex A. III. 4°, § 1 Royal
Decree of October 23, 1964 to determine the standards to be complied with by hospitals
and their services for the organization and operation of the hospital (Annex A.III. 4°, § 1
Royal Decree of October 23, 1964 to determine the standards to be observed by hospitals
and their services , BS November 7, 1964).

40 www.info-coronavirus.be

41 Articles 8 and 14 Law of August 22,2002 on the rights of the patient, BS September 26,2002

42 Article 47, §1, 2° Flemish Decree of November 21, 2003 on preventive health policy, BS
February 3,2004.
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f) Mandatory Vaccination

The administration of a vaccine (as soon as it becomes available) also constitutes
a medical intervention and requires the patient’s prior consent.** Under the
Prevention Decree, the Flemish government can draw up a vaccination
schedule with “recommended” vaccinations to prevent certain infections.*
These vaccinations are not mandatory. Government health care officials and
doctors may, on the basis of this Decree, require “infected persons” to follow
appropriate medical treatment.*> Such a provision cannot oblige an uninfected
person to be vaccinated.

The federal government has competency for “measures on prophylaxis”,
which include “mandatory” vaccinations.* Mandatory vaccination is made
possible under the Health Act of 1945%7 (as applies to polio*®) or, for the time it
is valid, under the Delegation of Powers Act®. Case law, relating to mandatory
vaccination schemes against polio, shows that such schemes are not contrary to
fundamental freedoms and the Patient Rights Act, because they are a measure
to protect public health and public order.”® The government must adequately
justify this measure. A mandatory vaccination scheme is a very drastic and
invasive action and should be legitimate and necessary. An earlier Delegation
of Powers Act of 2009 (concerning a flu epidemic or pandemic) stipulated that
the government could not impose a mandatory vaccination scheme.’' In the
current Delegation of Powers Act®, this restriction is omitted.

43 Articles 8 and 14 Law of August 22, 2002 on the rights of the patient, BS September 26,
2002.

44 Article 43 Flemish Decree of November 21, 2003 on preventive health policy, BS February
3,2004.

45 Article 47, §1, 1° Flemish Decree of November 21, 2003 on preventive health policy, BS
February 3, 2004.

46  GwH december 19, 1991, nr. 40/91, 7.B.; Parl. St. Kamer 2002-03, nr. 2056/001, 7-8.

47 Article 1(1) 1° Health Act of September 1, 1945, BS October 10, 1945.

48 Royal Decree of October 26, 1966, which makes vaccination against poliomyelitis
mandatory, BS December 6, 1966

49 Act of March 27, 2020 authorizing the King to take measures in the fight against the spread
of the coronavirus COVID-19 (II), BS March 30, 2020.

50 Cass. 18 december 2013, 7.Gez. 2013-14, 302, notation S. DALESSANDRO

51 Article 3(2) Act of October 16, 2009 granting permissions to the King in the event of a flu
epidemic or pandemic, BS October 21, 2009.

52 Actof March 27,2020 authorising the King to take measures in the fight against the spread
of the coronavirus COVID-19 (IT), BS March 30, 2020.
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3- Liability and Insurance Issues
a) Acting outside the field of expertise

Physicians are required to provide the same degree of skill and care exercised
by the reasonable prudent physician under the same circumstances.> The level
of care is not simply the “prudent physician”. The law takes into account the
specific knowledge of a physician or his/her specialisation. The level of care
is influenced by the specialisation of the physician. This is normal, because
a physician who has more knowledge and more skills is more competent in
that branch of medicine. A physician is judged by the same standard as the
physician of the same specialty. A surgeon will be judged by the standard of the
ordinary skilled surgeon and an anesthesiologist will be judged by the standard
of the ordinary skilled anesthesiologist.™

The degree of care is related to the nature of the act. A surgical treatment
requires the skill and care of the ordinary skilled surgeon. If the treatment falls
outside the physician’s field of expertise, the physician has an obligation to
refuse further treatment and to refer the patient to another specialist.”® If s/he
undertakes to treat the patient, the physician will be held to the degree of care
of the specialisation which is needed for the specific treatment.*®

The physician must be aware of his/her expertise and must act within the field
of that expertise. A physician takes a risk by acting outside his or her field of
expertise, because s/he will be held to a higher standard. If s/he does not meet
that higher standard, s/he is negligent.

In the context of Covid-19, Belgian hospitals have decided to shut down some
hospital services. This is because of the government’s ban on non-urgent
medical interventions and to prevent their intensive care (IC) units from being
overloaded if interventions continue in other services. Many unemployed
physicians of closed services volunteered to work in IC units.

53  Court of Cassation 25 October 1974, Arr.Cass. 1975, 263.

54 Appeal Court Ghent 16 May 2006,Journal of Health Law (Tijdschrift voor Gezondheidsrecht),
2006-07, 114; Court Brussels 17 October 2011, JLMB 2012, 1101, comment G. GENICOT.

55 Court Brussels 12 May 1997, Journal of Health Law (Tijdschrift voor Gezondheidsrecht),
1999-2000, 289.

56 T. VANSWEEVELT, “Legal relations and liabilities in healthcare” (Rechtsverhoudingen en
aansprakelijkheden in gezondheidszorg), T. VANSWEEVELT and F. DEWALLENS (eds.),
Handbook on Health Law (Handboek Gezondheidsrecht), I, Antwerp, Intersentia, 2014, 1313.
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These volunteer personnel are not really qualified to work in the IC. Is the
standard of care that is expected of these physicians lower than otherwise it
would be? In principle the answer is no. As mentioned above, the expected
standard of care and skill will be based on the post that the physician is
fulfilling at the time of an alleged breach.”’

The answer would be different if, at the time of the ‘accident’, there were not
enough physicians available in the IC and the hospital was forced to call in
non-specialised physicians to deal with the increase of patients. The hospital
would be confronted with an emergency situation. Desperate times require
desperate measures. In an emergency situation, hospitals need every healthcare
provider they can get. Working in an IC service, in an emergency situation,
does not amount to negligence when the physician lacks the specific expertise,
but has the basic skills of a physician or a nurse. The emergency situation
would be a justification for handling patients outside the field of expertise, but
still treating the patients with basic expertise.”® The same emergency situation
exists when a physician would be requisitioned to work in the IC and to act
outside his field of expertise

b) Telemedicine/triage via telemedicine

A diagnosis requires the physical presence of the patient to make a clinical
examination of that patient and/or to order special tests. Prescribing medicine,
without having seen or examined the patient, would normally constitute
negligence.”

In the context of Covid-19, the Minister of Health has issued new healthcare
guidelines about healthcare that permit telemedicine. One of the guidelines
recommends healthcare providers to limit their consultations to urgent and
necessary consultations. Non-urgent and non-necessary medical interventions
must be postponed. Consultations remain possible via telemedicine. Several
physicians are making diagnoses by way of teleconsultation. This is not always
an easy task. A patient who discovers a new pigment spot on his/her body calls
the dermatologist who asks the patient to take a picture of the pigment spot and

57 See also: D. SOKOL, “Can non-specialty doctors on covid wards still be sued?”, www.
blogs.bmj.com/bmj/2020/04/16.

58 T. VANSWEEVELT, “Legal relations and liabilities in healthcare” (Rechtsverhoudingen
en aansprakelijkheden in gezondheidszorg), T. VANSWEEVELT and F. DEWALLENS
(eds.), Handbook on Health Law (Handboek Gezondheidsrecht), I, Antwerp, Intersentia,
2014, 1315.

59 Cf. Court of Cassation France 2 November 1971, Dalloz 1972, Somm., 7.
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to send the picture to him/her by phone. A diagnosis based solely on a picture
- without a proper clinical examination - is a risky course of action.

Another specific guideline has been issued about Covid-19 and telemedicine.
It recommends that patients with a fever and/or respiratory problems should
stay at home, call their general practitioner and report the symptoms. The
patient is urged not to go to the waiting room of the general practitioner and
not to go to the hospital emergency department. The general practitioner will
determine by telephone whether the patient can recover at home or should go
to hospital.®® In principle, the general practitioner has to decide on the basis of
an anamnesis by phone.

There are 4 possibilities:

1) If the patient shows only mild symptoms, s/he must stay at home until
the symptoms have disappeared. No Covid-19 test is required.’

2) If the patient shows severe symptoms, the general practitioner must
refer the patient to hospital. The general practitioner has to warn
ambulance personnel and the hospital about the arrival of a probable
Covid-19 patient with severe symptoms.*

3) The general practitioner determines that a clinical examination is
necessary to identify the seriousness of the patient’s situation. If the
doctor has the necessary protective equipment (mask, special gown,
goggles and gloves), they can examine the patient him/herself. S/he
can do this during a home visit or in his/her practice by appointment,
so no other patients are present in the waiting room. If the doctor
does not have the necessary protective equipment, s’/he must refer the
patient to a triage site or immediately to hospital.

4) If the patient shows up at the doctor’s house, the patient must be
isolated and the general practitioner must apply the necessary
protective measures. %

60 www.info-coronavirus.be/en/ (in English).

61 Sciensano, Procedure for general practitioners in case of a Covid-19, version 1 April 2020,
www.epidemio.wiv-isp.be/covid19.

62 Sciensano, Procedure for general practitioners in case of a Covid-19, version 1 April 2020,
www.epidemio.wiv-isp.be/covid19.

63 Sciensano, Procedure for general practitioners in case of a Covid-19, version 1 April 2020,
www.epidemio.wiv-isp.be/covid19.
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These guidelines do not necessarily minimize the possibility of complaints. At
the time of writing, the mainstream press has reported two complaints from
family members of a patient who died of Covid-19. According to the family,
the death of the patient was a consequence of negligence in triage. In the first
case, the general practitioner had a telephone conversation with the patient
and decided that a hospital transfer was not necessary, because in his/her view
the patient only had the flu. The patient then died as a result of Covid-19.% In
the second case, no general practitioner would agree to make a home visit to
a patient with a high 38-degree fever. The patient had to stay in bed and could
only take antipyretics for his symptoms. It was only when he could not talk
anymore that an ambulance took him to hospital but that was too late to save
his life.

One thing is certain: under both guidelines, the physician who makes a
diagnosis by teleconsultation carries a heavy responsibility. S/He has to make
an assessment of the nature of the symptoms without a clinical examination of
the patient. This is not an easy task to undertake over the phone.

In these circumstances, the classic rule applies: an error in the diagnosis is
in itself not negligence. Negligence implies that a normal prudent physician
would have a made another decision. The burden of proof lies with the patient.

A correct diagnosis, at one given moment, can, according to the guidelines,
evolve at a later stage. This is why the obligation to inform the patient is of
utmost importance. The patient has to be informed about the necessity of
contacting the general practitioner again when symptoms worsen or when new
symptoms appear or to visit the physician, if possible.

When in doubt about the correctness of a diagnosis by phone, a physician is
well advised to make an in-person clinical investigation of the patient or to
refer him/her to a triage site or to hospital.

¢) Triage in the hospital/nursing home

During the Covid-19 era, triage is not only performed by the general practitioner
by teleconsultation® but also at hospital for select patients who have access
to the IC. Belgium, like any other country, has a limited amount of IC beds.
To avoid an abundance of patients and disorganization of the IC unit, most

64 Newspaper Gazet van Antwerpen, 14" April 2020.
65 Newspaper Het Nieuwsblad, 2" April 2020.
66 Cf.suprab).
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hospitals have issued triage guidelines. On the basis of these criteria, some
patients will not be admitted to IC.

This may be contrary to the right of equal access to healthcare. This is
guaranteed in the Belgian Constitution®” but also in international treaties, like
the Charter of Fundamental Rights of the European Union.%®

In times of emergency and limited resources, the right of equal access cannot
be guaranteed because there are too few beds for too many patients. By way of
analogy, we can refer to the situation of organ transplants, where the demand for
organs exceeds their availability. In such situations, the allocation of resources
must be decided on objective grounds, without any (illegal) discrimination.

In Belgium, the media has reported that ill, elderly patients from nursing homes
should not be transferred to the hospitals but should instead stay at the nursing
home.® Some Covid-19 documents from medical societies have focused on
elderly patients, although they admit that age, in itself, is not a good criterion
upon which to ration. It has been observed that elderly residents in retirement
homes often suffer from severe cognitive, physical or social disabilities. It is
recommended that the general practitioner should proactively discuss advanced
care planning with these elderly residents. It is recommended that referral of
these patients to a potentially overstretched hospital should only be considered
with a clearly defined and realistic therapeutic goal in mind. Referral to the IC
unit is not advised.”

This headline has caused severe social disturbance. Newspapers and
magazines published articles in which it was said that ‘we have lost our
ethical compass’, and that it was shocking for anyone to proclaim that the
life of senior citizens has less value.” Elderly care home residents expressed
concern that they were being abandoned and were afraid to become ill, in
case they could not access hospital.

67 Art. 23 Belgian Constitution.

68  Art. 35 Charter of fundamental rights of the European Union.

69 Newspaper Het Laatste Nieuws, 24" March 2020; newspaper Nieuwsblad, 24" March 2020:
“Zwakste rusthuisbewoners met corona gaan niet naar ziekenhuis”.

70 Belgian Society of Intensive Care Medicine, Ethical principles concerning proportionality
of critical care during the 2020 COVID-19 pandemic in Belgium, 2020,

71 Seee.g. B. BULTHINCK, “Nergens was ons ethisch kompas zo hard het noorden kwijt als
in de opvang van onze ouderen”, Knack, 8" April 2020, www.knack.be/nieuws/auteurs/
bert-bulthinck-2475; J. VAN GAEVER, “Drama in de woon-zorg: tijd om de spelregels te
herbekijken?”, De Morgen, 21" April 2020.
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From a legal perspective, the wording of these triage documents is unfortunate.
Age cannot be a criterion for access to healthcare, because it leads to
discrimination. An age-based triage is an illegal discrimination and should be
banned. From a policy perspective, it is good that the law protects older people
against this kind of discrimination.

Most Belgian hospitals apply objective triage guidelines, based on the well-
known and almost universally accepted Clinical Frailty Scale. This scale
classifies patients under 9 categories, based on their frailty or increased
vulnerability and their reliance on care. In times of scarcity, funds and beds
must be used as efficiently as possible, taking into account the likelihood and
quality of survival. Of course, age can lead to more frailty. Age is not, in itself,
a criterion. A 75-year-old person can be less frail than a 55-year-old person
who suffers from obesity and diabetes.

It can be observed that these triage guidelines did not need to be applied.
Before the Covid-19 crisis, Belgium had 2037 IC beds. This equates to 18
beds per 100,000 inhabitants. Since the Covid-19 outbreak, the hospitals have
created some extra 749 IC beds (converting empty corridors into IC-rooms
using Gyproc panels). Due to this and other efforts, Belgium now has 2831
IC beds and 1864 beds were exclusively reserved for Covid-19 patients. On 8
April 2020, Belgium reached a peak of 1285 Covid-19 patients being treated
in IC. Since there has never been a shortage of IC beds in Belgium, there has
never been a need to apply the new triage guidelines.

There has been a shortage of IC beds in the hospitals of a specific region,
namely the province of Limburg. Since hospitals in other provinces still had
empty beds, the patients from Limburg were transferred elsewhere. The triage
guidelines are simply a last resort or ‘ultimum remedium’. Patients can only be
refused a hospital bed when there is no other IC bed available in any hospital,
anywhere in Belgium.

A nursing home that refused to transfer a resident to hospital, or a hospital that
sent an elderly patient back home, on the sole basis of no available beds (when
there are empty hospital beds available elsewhere) or the application of the
guidelines, would be acting unethically and illegally.



Medicine and Law 147

d) Lack of personnel and/or personal protective equipment

Another possible liability risk concerns a lack of personnel and/or personal
protective equipment that leads to a lack of care and/or an increased infection risk.

The hospital is, in principle, obliged to ensure the presence of enough qualified
staff and adequate supplies of personal protective equipment.’

In the context of Covid-19, complying with these obligations could prove to
be difficult.

If a hospital acts in a proactive manner but a shortage occurs, causing damages,
it seems unlikely that there will be liability. This is due to the existing national
state of emergency and the general knowledge that scarcity is an issue or could
prove to be an issue. The hospital could then invoke force majeure.

Proving the causal link between a lack of protective personal equipment and
an infection (of a resident/patient or of personnel) with Covid-19 could also
be very difficult, due to the widespread nature of the virus. There are similar
problems of proof in cases concerning a hospital’s possible liability for hospital
generated infections.

e) Defective mouth masks and defective tests

It has been reported that hundreds of thousands of mouth masks, imported
from China, have been rejected because they did not meet essential safety
requirements.” If these mouth masks were already in use, they could have
given healthcare practitioners a false sense of security. They also could have
been a source of contamination.

Hospitals should only work with sound materials. The use of defective materials
could lead to liability. In these circumstances, the liability of defective products
falls firstly on the producer of these mouth masks, according to the Law on
Product liability.” The organization with the obligation to control the mouth

72 T. VANSWEEVELT, “Legal relations and liabilities in healthcare” (Rechtsverhoudingen
en aansprakelijkheden in gezondheidszorg), T. VANSWEEVELT and F. DEWALLENS
(eds.), Handbook on Health Law (Handboek Gezondheidsrecht), I, Antwerp, Intersentia,
2014, 1290.

73 Newspaper De Standaard, 9" April 2020, “Lot van 3 miljoen mondmaskers onbruikbaar”,
www.standaard.be.

74 Law on Product Liability, 25" February 1991, Belgian official Gazette, 22 March 1991.



148 Medicine and Law

masks before their use also has an important responsibility. The government
who has taken the task of buying and distributing the equipment also bears an
important responsibility.

If the hospital faced a liability claim for a defective product, it should bring a
counter-claim in warranty against the producer, the control organization and
the government. By doing so, the relevant responsibilities would rest where
they belong.

It was also reported on 9" April 2020 that the government sent Covid-19 tests
to residential care facilities without proper instructions.”” As a result, sticks
designed for use in the throat were instead used in the nose. This caused a lot
of pain to residents.

The residents could argue that the personnel should have seen the manual
and that their actions were not suited to the sticks’ thickness. This could lead
to liability. The residential care facility could also bring a counterclaim in
warranty against the government, on the grounds that it should have checked
the test kits and manuals before sending them to the residential care facilities.
It seems that the final responsibility lies with the government.

f) Liability insurance

The position of insurers is also important to consider in the Covid-19 era.
Complaints are unavoidable, so it is of utmost importance that healthcare
providers’ liability is covered. Several insurance companies have responded
rapidly to the Covid-19 crisis and almost every insurance company has given
special attention to the crisis on their website. A list of most common questions
and answers (FAQ) is often provided. Several insurance companies have
specifically stated extensions of coverage in the context of Covid-19.

The liability of healthcare providers is covered in emergencies, when they act
outside their normal competency or outside their field of specialization or if
they apply the current triage guidelines.”

75 Newspaper Het Nieuwsblad, 9" April 2020, “Testkits in woonzorg-centra bevatten foute
handleiding”, www.nieuwsbald.be.
76 www.amma.be; www.kbc.be.
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g) Temporary immunity from liability?

Following an incident in a hospital in Liége, where an older patient was refused
access to the IC department, a proposal was made to grant legal immunity for
healthcare providers who act in accordance with scientific guidelines during
the Covid-19 period.”” Healthcare providers who are trying their best should
not be exposed to liability claims and years of court procedures.

There have been similar proposals in some other countries.”® Under the Corona
Aid, Relief and Economic Security Act or CARES Act”, the US Congress has
provided liability protection to volunteer healthcare professionals providing
healthcare services. It concerns liability protection but not liability immunity
and it is limited to volunteers. Volunteer healthcare professionals will not be
liable under federal or state law for any harm caused by an act or omission
in the provision of healthcare services during the Covid-19 public health
emergency. This protection does not apply when the harm was caused by
willful or criminal misconduct, gross negligence, reckless misconduct or a
conscious flagrant indifference to the rights or safety of the individual or if
the healthcare professional was acting under the influence of alcohol or an
intoxicating drug.

Other Belgian scholars have doubted the necessity of such a law. Granting
healthcare providers an immunity could be dangerous and sends the wrong
signal. It might also be difficult to judge whether or not a medical act is linked
to Covid-19.% A physician who is forced to work in the IC department is acting
in a state of emergency which excludes his/her negligence when s/he is acting
in accordance with the relevant guidelines. Liability insurers have confirmed
that they will cover possible accidents that occur while working in the IC due
to the triage guidelines.®!

77 F.DEWALLENS, in the newspaper Het Laatste Nieuws, 6™ April 2020.

78 H.FINGOLD and A. CREECH, “Legal liability of healthcare providers for care provided
during Covid-19 pandemic”, Health Law Advisor, www.healthlawadvisor.com/2020/04/03/
legal-liability-of-healthcare-providers-for-care-provided-during-covid-19-pandemic/.

79  Section 3215, Corona Aid, Relief, and Economic Security Act or CARES Act of 27 March
2020, Public Law 116-136, www.congress.gov.

80 E.DELBEKE in De Standaard online, www.standaard .be/cnt/dmf of 6 April 2020.
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Some concluding remarks

Belgium has a complex federal state structure. No less than eight ministers
are responsible for public health. This complicates the decision-making
process. Belgium has been successful in fighting Covid-19 without having to
requisition physicians and without causing a breakdown of IC services. There
has never been a shortage of IC-beds in Belgium, which shows that Belgian
healthcare is well-organized. It seems that the successful focus on the hospitals
has been at the expense of the retirement homes where many residents have
died. Retirement homes have only recently been provided with protective
equipment and tests. The elderly were initially discouraged from going to
hospital. The Belgian government should draw lessons from this for the future,
in order to respect the principle of equal access to healthcare.
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BRAZILIAN REPORT ON THE CORONAVIRUS CRISIS: A CLASH
OF PANDEMICS

Eduardo Dantas!

Abstract: The outbreak of the COVID-19 hit Brazil, weeks after Asia
and Europe, but the country did not adequately prepare to fight the
pandemic. As a result of many mistakes, it has now the second largest
number of victims on the planet. This article aims to briefly analyze
the reasons for the failure in dealing with the sanitary crisis.

Keywords: Covid-19; Pandemic; Social Inequality; Political
interference

Although in different forms and severity, the whole world was taken by surprise
with the Covid-19 pandemic. What seemed to be just another seasonal disease
rapidly spread across the planet, shutting down entire cities, countries, creating
an unimaginable scenario, implausible even for the most prolific science-
fiction writer.

A new, highly contagious disease, potentially fatal, coming from a virus that
no scientist could understand, and with no viable protocols established. No one
could predict a world with no flights, no schools, no businesses, with empty
cities in lockdown, while the body count skyrocketed everyday in front of the
common citizen’s television screens.

This scenario affected the entire world and produced enormous sacrifices from
every citizen. Desperate times demanded desperate measures, while mankind
rediscovered the notion that public health was the real essential activity to
enable survival of the world as we knew.

1 Lawyer, licensed to practice in Brazil and Portugal, specialist in Consumer Law by
the University of Castilla-La Mancha, Spain. LL.M. in Medical Law by the University
of Glasgow, Scotland. PhD candidate in Civil Lawt at the University of Coimbra,
Portugal. Member of the Board of Governors of the World Association for Medical
Law. Email: eduardodantas@eduardodantas.adv.br
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It wasnt any different in Brazil but for an additional complication: the country
was hit with a triple crisis. Public Health, Economy and Politics.

The first case was recorded in Brazil on February 25". As this report is being
written, a hundred days later, on June 5™, 2020, the country has now the second
largest number of infected people in the world, only behind the United States
of America, with official statistics?, from the Ministry of Health, pointing to
645.438 confirmed cases, and 35.033 deaths (with 3.500 other deaths still
pending confirmation).

The official numbers may be underestimated. Among the strategies, adopted
to contain the virus spread, testing a large number of the population was not
implemented. Studies, conducted by the University of Sdo Paulo (USP),
estimated that the number of contaminated people was wrong and could be
as much as 15 (fifteen) times bigger than stated in the official statistics, due to
under reporting?®.

Large cities, such as Sao Paulo and Rio de Janeiro, and other important State
Capitals, such as Recife, Manaus and Fortaleza, were the main hotspots but
there are concerns and strong signs that infections are moving inland into
smaller cities with inadequate provisions of intensive care beds and ventilators.

Since the beginning of the pandemic, there was a complete disconnection
between the Federal Government and State Administrations. Defending the
Swedish solution, of keeping the economy working, with open businesses, and
the State Governors defending a more restrictive policy, with social isolation
and the opening of only essential services, like pharmacies, supermarkets and
food delivery services.

These opposite movements slowed down the measures that needed to be
implemented to prevent the spreading of the disease, until the Supreme Court
(STF) decided that the State administrations had autonomy to decide their
own public health policies, including isolation and lockdown*. The need to
interpret the Constitution could not have arisen at a worst moment, since it was

2 Data extracted from the website https://bing.com/covid, available in June 5%, 2020.

3 https://saude.abril.com.br/medicina/coronavirus-estimativa-aponta-numero-de-casos- 14x-
maior-do-que-o-oficial/

4 https://www.poder360.com.br/coronavirus/stf-decide-que-estados-e-municipios-tem-
autonomia-para-impor-isolamento/
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biased by the political crisis, established between the President and the State
Governors, the Congress and the Constitutional Court.

Strong isolation measures were imposed by the States, among them Sao Paulo,
Rio de Janeiro, Pernambuco, Maranhdo, Cearda, and the Federal District. At
the time of writing, after almost two months of a not so successful attempts
to keep citizens at home, the average isolation rate was around 55%, instead
of the necessary rate of 70%. In coastal cities, like Recife and Rio de Janeiro,
public parks and beaches were closed to the population, aggravating their
anxiety, preventing them from working, and not solving the problem.

These States are preparing to re-open the economy, without accomplishing
the original goals of flattening the contagion curve, without a solid plan’, and
preparing to face a possible second wave of the pandemic, with a much more
damaged economic structure®.

The doubling of the rate of deaths is estimated at only 5 days and a recent study
by the Imperial College (London, UK)’, which analyzed the active transmission
rate of COVID-19 in 48 countries, showed that Brazil is the country with the
highest rate of transmission (RO of 2-81).

Brazil faces a social and a political crisis at the same time (hence the clash of
pandemics highlighted in the title of this brief report). Over 70% of the citizens
depend on the public health system which has been vilified by successive
administrations, at all levels of government (federal, state and municipal).
Brazil ranks among the most unequal countries on the planet. The average
monthly income of 1% at the top of the social scale, as of last year, was more
than 33 times the average income of 50% at the lowest level®.

About 13 million Brazilians live in favelas, often with more than three people
per room and little access to clean water. Physical distancing and hygiene
recommendations are near impossible to follow in these environments—
many favelas have organized themselves to implement measures, as best as is
possible. Brazil has a large informal employment sector with many sources of
income no longer an option.

5  https://jc.nel0.uol.com.br/economia/2020/06/5611361-reabertura-economica--governo-
de-pernambuco-diz-estar-aberto-a-discutir---ajustes-necessarios.html

6  https://valor.globo.com/empresas/noticia/2020/05/26/brasil-e-o-unico-a-reabrir-
economia-com-contagio-crescendo-diz-magazine-luiza.ghtml

7  https://www.imperial .ac.uk/mrc-global-infectious-disease-analysis/covid-19/report-21-brazil/

8  https://www.uol.com.br/ecoa/ultimas-noticias/2020/02/20/por-que-brasil-e-o-setimo-
pais-mais-desigual-do-mundo.htm
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Most of the State Governors decided to implement social distancing policies,
temporarily shutting down all non-essential business activities, with the
exception of health services, petrol stations, pharmacies, supermarkets and
food markets, deepening an economic crisis, at the same moment that the
country started to recover from the destruction caused by the disastrous years
of the labor party administrations. Thousands of workers were laid off and
many of them already had lost their jobs.

The Federal Government established an emergency program, with a temporary
financial aid for workers, that will receive R$ 600,00 (approximately 100
Euros) per month for a three-month period. Other compensations were being
established as a Federal aid to the States, who lost a substantial part of their
taxation incomes, as a result of closing businesses, in an attempt to lower the
infection rates, trying to avoid a collapse in the health system.

The severity of the outbreak, combined with the lack of a coherent political
response, has shaken business confidence and caused the national currency to
plunge. Since January, the Real has fallen 32% against the American Dollar.
Gross Domestic Product is expected to fall 7% or more this year, according to
analysts.

In a moment when the country should be united to fight the outbreak, the
political divisions have intensified, with the anticipation of a presidential
electoral dispute that should occur only in 2022.

Most state governors have come together to criticize the measures suggested by
the president of the republic, including taking the dispute to higher courts. The
Constitutional Court decided that the main measures, to combat the pandemic,
would be defined by the States, and not by the Union.

The national congress adopted measures to pass on the cost of state expenses
and debts to the federal government, already weakened by the economic crisis.

Another historic scourge was gaining momentum: with the enactment of a state
of emergency, public spending could be made, without controlling bidding,
and complaints of overbilling have emerged, turning deaths into a profitable
business for corruption.

Personal protective equipment (PPE), medicine, hospital equipment and other
biosafety inputs suffered a variation in their prices, if compared with the pre
covid-19 prices, suffered a variation of almost 2000% in some cases, making
it difficult to offer adequate protection to health workers, especially because
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— these materials have basically only one supplier, China, and many countries
are competing fiercely for priority purchasing’.

The political dispute has deepened to the point that it has affected science, at a
time when science should guide the decisions taken. The federal government
defended the use of hydroxychloroquine as part of the disease treatment
protocol, while the state governments reject the idea!® (perhaps because it
was an inexpensive drug and, if it proved to be efficient, it could change the
narrative of the need to expand health measures, isolation, removing from
governors the possibility of receiving more emergency resources)'!.

The debate generated, with the use of hydroxychloroquine, proved to be too
inopportune, since there was no treatment proven to be effective'?. Private
hospitals that used the substance have obtained positive results in curing
patients, while public hospitals, which were prohibited from using the drug by
governors, collected high rates of dead.

In a period of two months, two ministers of health left office, due to differences
of opinion with the president of the republic. The country has wasted precious
time with irresponsible debates and criminal practices, stirring up disputes at a
time when there should be unity against a common enemy.

The results are clear with the advance of the disease, in a scenario of lack of
control and lack of health planning, and it is foreseeable that the fight, against
the pandemic, will last much longer and cause thousands of deaths, before
being successful.

Non-essential industrial and economic activities remain paralyzed, deepening
the crisis, and the main strategy of state governments is distance and social
isolation.

In most cities, wearing masks has become mandatory and outdoor activities
remain prohibited.

9 https://www.folhape.com.br/noticias/noticias/coronavirus/2020/04/24/
NWS.138202.70.1668 NOTICIAS.2190-INSUMOS-PARA-ENFRENTAMENTO-
COVID-TEM-ALTA-ACENTUADA-NOS-PRECOS .aspx

10 https://saude.estadao.com.br/noticias/geral .entenda-a-liberacao-de-cloroquina-e-
hidroxicloroquina-no-brasil.70003265490

11 https://www.otempo.com.br/brasil/governo-muda-protocolo-e-autoriza-
hidroxicloroquina-para-casos-leves-de-covid-19-1.2339549

12 https://www.cnnbrasil.com.br/saude/2020/06/03/oms-decide-retomar-testes-com-
hidroxicloroquina-para-tratar-covid-19
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Hospitals continue to suffer from the historic deficiency of materials and
supplies and health professionals have been contaminated at a much higher
rate than those seen in other countries.

Brazil has the largest rate of contaminated health professionals. According to
the Ministry of Health, there has been 31.790 health professionals that were
contaminated by Covid-19. Another 114.000 cases remain under investigation.
Among physicians, there has been more than a 100 reported deaths and,
according to the Federal Council of Nursery, there has been 143 deaths among
nurses'?, the highest rate in the world.

As a result, these are some of the issues faced at this moment:

The Country has now the second largest number of deaths in the world, second
only to the United States. There has been propositions for the unification of
treatment (and sharing of Intensive Care Unit (ICU) beds), from the public and
private sectors, but there is no legislation regulating this and such measures
could open the door to legal problems that would disorganize the private sector
for decades. Brazil has the size of a continent, and very different realities in
every region and in all of its 26 States and the Federal District, with different
(and most of the times conflicting) political interests in all of them, which
makes the task of defining a single combat plan near impossible.

During the last days of May, the Senate passed a law'* (pending approval of
the parliament) regulating the possibility of the Administration to seize ICU
Beds and other private hospital units if necessary, to accommodate patients
from the public sector. Half of the ICU beds in the country are administered
by the private sector, while the other half, which are public, should cover
three quarters of the population. During a health crisis, this simply doesn’t
work. There is little or non-existing regulation on how to take over this private
equipment, how to pay them and clear rules on liability".

The public sector suffers from the lack of adequate equipment (respirators,
medicine, and hospital units) to combat Covid-19 and lack of Personal

13 https://oglobo.globo.com/sociedade/coronavirus/brasil-ultrapassa-marca-de-cem-
medicos-mortos-por-covid-19-dois-por-dia-1-24438369

14 https://agenciabrasil.ebc.com.br/politica/noticia/2020-05/senado-aprova-requisicao-
obrigatoria-de-leitos-privados-pelo-sus

15 http://www.cremepe.org.br/2020/05/05/justica-faz-confiscos-de-leitos-e-rede-privada-

teme-desorganizacao-com-fila-unica-para-coronavirus/
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Protective Equipment (PPE) for nurses and physicians is a daily challenge
(reflected in the aforementioned death toll) since governments were not even
remotely prepared to face the pandemic.

Brazil has become a classic example of incompetence in crisis management,
making the task of saving lives even more difficult, demonstrating that there is
no plan to rebuild the country’s economy after the social and health devastation.
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Editorial Prerogative and Explanation

Introduction

At the time of going to press, with this special issue of the Journal, Medicine
and Law, every paper contained, within this issue, was subjected to independent
academic referral and review from experts in the field. Authors were invited
to respond to the referee(s)’ comments and their contribution further reviewed.
Once accepted for publication, every paper, within this issue, was edited by two
independent English speakers to adjust for language, grammar and syntax and
returned to the relevant author(s) for final approval of content and format, to
ensure that none of the import had been inappropriately modified, consequent
to the process. With the exception of the following paper, this process was
adhered to with absolute rigor, resulting in some author(s) declining to proceed
because of the need for considerable additional effort required to accommodate
the expectations of the referee(s). The paper to follow went someway down this
path, but not all the way, and it is for that reason, and for the fact that its inclusion
is as a direct consequence of editorial decision to meet the needs of this particular
special issue, that it was felt that an additional explanation was mandated.

As set out in the editorial which has accompanied this special issue of the
Journal the evolution of this issue was as a consequence of the cancellation of
the August, World Congress on Medical Law, planned for Toronto, Canada.
Each national representative, on the World Association for Medical Law
(WAML) Board of Governors, was invited to provide a focused national
perspective of that country’s experience of the Covid Pandemic in its first half
year. Most of the Governors responded positively with few exceptions.

Late within this process, the WAML was advised of the resignation of the
Chinese representative, Prof Chunfang Gao, from the Board of Governors.
This would result in an obviously highly relevant gap and a deficiency in what
was to be an authoritative ‘time capsule’ to cover the first half year of the
Covid Pandemic. Based on the widely held premise, still to be verified by
stringent academic investigation, the pandemic originated in China and any
‘time capsule’, reviewing the pandemic, without a Chinese commentary, would
be considered either biased, deficient or at least incomplete. Upon the advice
of the resignation of the Chinese governor from the WAML, the editor in chief
approached a number of highly regarded, internationally recognised Chinese
academics who, with the exception of Prof Yushen Sha, politely declined the
offer of inclusion.

163
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Prof Sha, the Secretary General and Vice President of the Chinese Health Law
Society, was mostaccommodating and was prepared to make a contribution to the
Journal, to fill the void and to present the Chinese perspective of the Pandemic.
It is with great gratitude and respect that I acknowledge his willingness to
contribute to this special issue. Both time and other considerations have
restricted the process, relevant to Prof Sha’s contribution, and the only way
forward, within these constraints, was for the Executive Editorial Committee
to exercise a decision to include the paper as correspondence while recognising
these limitations. This has translated into there being less oversight and some
problems with editing, other than to evaluate syntax and grammar, but without
this paper, offering the Chinese perspective, the whole concept of this ‘time
capsule’ would have lacked a degree of relevance.
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CHINA’S PRACTICE OF FIGHTING NOVEL CORONAVIRUS
PNEUMONIA

Yushen Sha*

Abstract: China adheres to reliance on people and regards public
knowledge as an important prerequisite for building a sound
communication and interaction between government and the public
and forming a strong consensus. Based on the sense of social
responsibility, and the sense of trust in the government, the public
actively participates in the fight against the epidemic, forming a
situation of “one mind and one mind”. Flexible and humanized social
control and non-medical intervention, based on traditional isolation,
have become the key factors to curb the spread of the epidemic; the
investigation, detection and monitoring, based on epidemiological
investigation, have become the key links to cut off the transmission
chain of the virus and the implement of timely treatment for patients;
hospitals are set up in different levels and patients are divided into
light, medium and severe patients, according to the condition
classification, and the integration of traditional Chinese and Western
Medicine are adhered to, aiming to greatly reduced the infection rate,
disease death rate and improved the cure rate. One should give full
play to the advantages of the system, allocating resources efficiently
throughout the country, launching logistics support war, and wining
the “Hubei defense war” and “Wuhan defense war”, with national
strength. China has achieved important results in epidemic prevention
and control at different stages. Based on the actual situation of China,
one should sum up and improve the practice, and try to explore a set
of effective “Chinese practice” and “Chinese methods” in controlling
the epidemic situation and treating patients.

*  Standing Vice President & Secretary General, China Health Law Society.
Correspondence: Prof Yushen Sha
Room 1022, North Wing, Central Tower, Junefield Plaza, Xicheng District, Beijing
100052, China. Sha-yushen@163.com
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Keywords: Practice; Novel Coronavirus Pneumonia Pandemic;
Fighting; Integration of Traditional Chinese and Western Medicine;
Epidemic Prevention and Control

Introduction

Regarding the novel coronavirus pneumonia pandemic, the fastest spreading,
widespread infection and the most difficult public health emergency in the
past hundred years, China has persisted in taking the people as the center and
adopted the most comprehensive, strictest and thorough preventive and control
measures. It has resolutely blocked the whole country’s epidemic situation with
great courage and strength. The spread of the disease has achieved important
results in the prevention and control of the epidemic. How to effectively deal
with the global pandemic, which is a once in a century situation, remians a
world problem, to be solved by the international community. Based on the
actual situation of China, China followed the objective law of infectious
disease prevention and control, summarized and improved while practicing,
and constantly met new challenges, striving to explore a set of effective “China
practice” and “China practice in controlling epidemic situations and treating
patients Method “.

1. Social Consensus and National Mobilization

A. Timely, comprehensive and transparent release of epidemic
information;

B. Popularize scientific knowledge of prevention and control;

C. The mainstream media strengthens the guidance of public opinion and
provides public opinion support; and

D. The participation of the whole population to form social synergy

2. Social Segregation and Traffic Control

China is a large-scale floating population society. In the absence of vaccines
and specific drugs, non-medical interventions, based on traditional isolation,
are the most basic and effective means to block the spread of major epidemics.
In the face of the outbreak of the new crown epidemic, China has implemented
unprecedented large-scale public health response measures, “upstream
blocking” to cut off the source of infection in severe areas; other areas have
“comprehensive prevention and control”. Unconventional social isolation
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measures and flexible and humanized social control have blocked the spread of
the virus in a large area and become the most critical factor to curb the spread
of the epidemic in the country.

A. “Closure” and ‘“decommissioning” are implemented in ‘“severely
affected areas”;

B. Implement hierarchical traffic control in non epidemic areas;

C. Avoid personnel aggregation and cross infection by various means; and

D. Take community isolation as the basic defense line to block the virus.

3. Troubleshooting and Dynamic Monitoring

Based on the understanding of the infectious law of “human to human
transmission” of virus, the investigation, detection and monitoring, with
epidemiological investigation as the core, is a key link to cut off the transmission
chain of virus and the implement of timely treatment for patients. China
attaches great importance to: “prevention and control at source”; implements
the prevention and control policies of “early detection, early reporting, early
isolation, early treatment”; and “due inspection, due collection, due separation
and due treatment”; and takes “early detection, early reporting” and “due
inspection, due separation and due treatment” as the priority, which plays an
important role in reducing the infection rate and mortality rate.

A. Community based comprehensive investigation;
Improve the detection level;

Establish a dynamic management system;

Carry out flow regulation in depth; and

monw

Identify four types of personnel for classification.

4. Diagnosis and Treatment Plan and Treatment Capacity

The sudden and concentrated outbreak of the epidemic led to a serious run
on medical resources and patients could not be treated in time which, not
only led to the spread of the virus, but also directly led to a high death rate,
which was the biggest challenge in the early stage of the fight against the
epidemic. In accordance with the requirement of “putting medical treatment
first”, put forward by Chinese leaders, China has always “put treatment as
the top priority” at the beginning of the fight against the epidemic, adhered to
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the principle of “life first”, especially made clear the policy of “full collection
of receivables”, “early diagnosis and treatment” and “centralized treatment”,
especially the policy of “integration of Chinese and Western medicine”, and
set up hospitals in different levels and classified them according to the disease
level. One should treat light, medium and severe patients with free treatment
at the same time to relieve the patients’ worries, avoid serious illness and
death caused by desease and expand the source of infection, greatly reduce the

infection rate, disease death rate and improve the cure rate.

A. Establish the dual objectives of controlling the source of infection and
improving the treatment;

B. Improve the treatment plan and optimize the treatment means; and

C. Chinese medicine participates in the whole process with the advantages

of “treating the disease before treatment”, “syndrome differentiation
and treatment” and “multi-target intervention”.

5. Resource Allocation and Material Support

China should give full play to the institutional advantages of “concentrating
on major issues” and establish a national system to fight against the epidemic.
It should carry forward the national spirit of “one party has difficulties and
eight parties support”, support the severely affected areas with national
strength, take the national support for Hubei and Wuhan to fight the epidemic
as the key to win the “Hubei defense war” and “Wuhan defense war”, and
coordinate and allocate the resources of the whole army as the “main battle”
One should allocate resources efficiently throughout the country, optimize
production organization, strengthen emergency supply of medical materials
and necessities, strictly investigate and deal with all kinds of illegal acts of
‘price gougung’, making and selling ‘fake’ goods, win logistics support war
and lay an important material foundation for fighting against the epidemic.

A. National medical personnel rushed to Hubei,

B. Strengthen the production and supply of medical materials
and medical support services; and

C. Coordinate the support of living materials as a whole.
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6. Command System and Strategic Policy

After the outbreak of novel coronavirus pneumonia, the general campaign was
also called “blocking war” and “overall war”. The effective “quasi wartime”
leadership and command system and the strategy formulated, according to the
time and situation, provide strong leadership, fundamental compliance and
scientific guidance for China’s fight against the epidemic.

A. Top leadership decision-making mechanism and basic strategic

policy; and
B. Efficient implementation mechanism and comprehensive response
measures.
Conclusion

Unity is strength. One should carry forward the international humanitarian
spirit, undertake the shared historic mission, jointly build a community of
common health for mankind and timely benefit the front-line medical personnel
and the general public, at home and abroad, with technologies and products,
so as to build a strong defense line towards universal security and lasting
prosperity worldwide. As long as all countries make concerted efforts, one
will be able to withstand the challenge and accomplish the ultimate triumph
against the pandemic.
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Abstract: The sudden and unpredictable nature of the Covid 19
epidemic exposed all countries to organize the fight according to
their health system, culture and resources. The responses have
been different and, as the pandemic developed, countries have been
affected by the virus in different ways. Expertise gained in previous
outbreaks, such as Severe Acute Respiratory Syndrome (SARS), was
not transferable in Europe because of the different means and social
contexts. Knowledge of the virus and the modes of contamination
have gradually improved, starting at the end of January 2020. The start
of this pandemic only considered those with symptoms to potentially
transmit the virus. Knowledge of transmission of the virus by healthy
carriers necessitated widespread preventive measures, such as barrier
actions and population containment.

Public health policy in France has gradually prepared for the arrival
of the virus with the activation of prevention plans, since the initial
announcements of World Health Organisation (WHO). The epidemic
has developed in France from clusters and the healthcare system has
adapted to accommodate more and more patients. A health emergency
law has been enacted. The impact of the law, on human rights, health
regulations in the distribution of products and services, biomedical
research and social protection and issues of ethics raised by these
emergency measures are presented in this article.
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France was among the most affected countries in Europe by COVID 19, after
Great Britain, Spain and Italy. Between March 1 and May 22, 144,556 cases
were detected and 100,038 patients hospitalized with 28,289 deaths. The French
health system has responded to the epidemic at the cost of considerable efforts
to prepare and adapt hospital services (to double the capacity of reception
in resuscitation services) and mobilize health professionals practising at
home and in health care facilities. A health emergency law was enacted and
population containment was effective from March 15 to May 11. In addition
to the provisions of Social Security Insurance, to fully support the care of all
patients, measures to help businesses have been offered by the government, to
limit the social consequences of the shutdown of the economy.

1- PUBLIC HEALTH POLICY AND HEALTH CRISES

The state guarantees, without discrimination to all persons, equal access to care
required by his/her state of health. France is a centralized state that gives the
same access to care and prevention throughout its territory. The Social Security
Insurance system is open to anyone staying in the territory, to fund sickness
and maternity care, even to illegal immigrants (with certain reservations).

Inorder to protect public health, the State historically had general administrative
police measures, the application of which is the responsibility of the Prefects and
to a certain extent, the Mayors through the Departmental Health Regulations.
The Public Health Code organises the prevention of health risks in its Title III.

In 2004, the Public Health Policy Act 2004-806 was established, including: a
High Council of Public Health', a national body of expertise in public health
; and a National Public Health Committee responsible for ensuring inter-
ministerial and inter-institutional coordination in the field of health security
and prevention. The National Health Risk prevention plan (Art L.1311-6 CSP),
developed over 5 years, takes into account biological, chemical, physical and
meteorological risks.

In the event of a serious health threat (Article L.3010-1), the Minister of Health
may, by reasoned order, prescribe any measures proportionate to the risks. The

1 www.hesp.fr English presentation available
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merits of the measures are subject to periodic review by the High Committee
of Public Health according to terms defined by decree in the Council of State
(Art L.3110-2 CSP).

The state representative in the region (Director of the Regional Health Agency)
defines how to implement national objectives in a Regional Public Health
Plan (Article L. 1411-11CSP). Each health facility has a crisis system: the
white settlement plan that allows it to immediately mobilize the resources at
its disposal, in the event of a massive influx of patients, or to deal with an
exceptional health threat (L.3110-7 CSP). This plan is an anticipatory plan that
enables the organization to be implemented in order to respond to the epidemic
at its advent.

Other control measures are planned, such as disinfection of premises and
sanitary transport vehicles (Article L 3114-1 CSP) and border health control,
in accordance with the World Health Organisation (WHO) International Health
Regulation to prevent the spread of communicable diseases by land, sea or air.
(Art L 3115-1 CSP).

Anticipating Health Crises: Contingency Plans

There have been contingency plans that can be activated in institutions (white
plans) since 2004 and a national plan, the ORSAN plan, since 2014.

The White Hospital Plan is a crisis mechanism, activated by the Director of
the hospital, with the aim of immediately mobilizing the means, of any kind
at its disposal, in case of an influx of patients or to deal with an exceptional
situation, in agreement with the Regional Health Agency.

It details the management of alerts and relationships with the authorities and
the media, coordination with the SAMU (Emergency Medical Assistance
Service) to ensure the care and transport/transfer of patients to appropriate
care facilities, the recall and allocation of available medical personnel and
distribution of human resources, the use of all beds and care facilities and
certain closed units and the mobilization of temporary economic and logistical
resources made available, as well as the communication with police services.
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The ORSAN Plan: Organizing the Health System’s Response to
Exceptional Health Situations

Created in 2014, this plan organizes, for the whole territory, the response of the
health system in exceptional health situations: ambulatory, hospital and social.
It was partially applied in 2014 for the arrival of the Ebola virus in France,
in 2015 for seasonal influenza (18300 deaths), and for the terrorist attacks in
Paris in November 2015 and Nice in July 2016.

The goal is to optimize emergency patient care while continuing to welcome
patients not directly involved in the event. It was activated by the Minister of
Health for COVID 19 on 23 February 2020.

In dedicated or expert institutions, the plan provides for a front-line device
that must receive patients 24 hours a day, with regulation (assessment and
guidance) organized by the SAMU. The second line supports regulated
patients with a match of means. Level 1 of the plan is internal mobilization
to accommodate for large numbers of patients. Level 2 is the white plan of
hospitals that increases human resources, with the recall of personnel and the
release of beds ( by cancelling programmed interventions). The management of
patient flows is organized according to the criteria of prioritization/orientation
linked to severity: absolute emergency or relative emergency. The actions are
coordinated by the hospital’s crisis committee.

2- ALERTS AND FIRST STEPS TO FIGHT AGAINST COVID 19
a) WHO and the Covid 19

One of the WHOQO's historic responsibilities is to administer a global regime to
fight the international spread of diseases. The WHO adopted an International
Health Regulation (IRH) in 1951 to prevent the spread of disease from
one country to another, applicable in all countries. This regulation outlines
border controls (ports, airports, border crossings) because the development
of international travel and trade facilitates facilitates the rapid spread of
epidemics. The IHR has been reviewed regularly and since the eradication of
smallpox, there are only 3 forty-year-old diseases for which border controls
are carried out: yellow fever, plague and cholera.

When the Severe Acute Respiratory Syndrome (SARS) outbreak appeared in
2003, as the first global public health emergency of the 21 century, the WHO
formed an intergovernmental working group to propose a new IHR that aimed
to prevent, protect, control and respond to the international spread of disease,
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through a proportionate public health action, limited to the risks it poses to
public health, avoiding unnecessary barriers to international commerce. States
are bound by convention to develop minimum critical public health capacities
and to notify the WHO of what could constitute a public health emergency
of international concern; the WHO makes temporary recommendations after
taking into account the advice of an emergency committee.

First WHO announcements:

On 31 December 1979, the Wuhan Municipal Health Commission reported
cases of pneumonia with a new coronavirus, the WHO set up a central, regional
and national support team on 1 January and issued its first outbreak bulletin on
5 January 2020. On January 30, the OMS qualified the outbreak as a “public
health emergency of international concern”. On March 12, the pandemic was
declared.

b) The Covid Epidemic in France

Preparing for the arrival of the virus

After China released the virus sequence on 10 January, 16 French institutions
were designated as reference centres. Following China’s decision to confine
Hubai Province, on 22 January, Paris-Wuhan air links were cancelled. From
31 January, France evacuated its nationals from Wuhan and several successive
flights were organized with medical teams on board. Upon arrival in France,
passengers were placed in solitary confinement under medical supervision in
isolated and protected sites.

The Ministry of Health’s Operational Centre for Regulation and Response to
Health Emergencies (CORRUSS) was set up to on January 27 to anticipate the
arrival of the virus. The ORSAN plan and its ORSAN REB component were
launched on 23 February.

The Start of Infection in February: Clusters

On 8 February, 5 cases were detected among foreign tourists in Contamines-
Montjoie. The first death, in France, was recorded on 14 February, a Chinese
national. On February 25, the first Frenchman died. On 27 February, 20 new
positive cases were recorded around the Creil airbase, which houses the Wuhan
repatriation military airbus. On 5 March, several clusters were identified: Oise,
Val d’Oise, Upper Rhine, Lower Rhine, Mulhouse, Morbilhan and Ajaccio.
On 6 March, 85 cases were detected in Mulhouse, after a religious gathering.
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Specific measures were being taken in the affected areas: no more meetings,
schools closed.

The Spread of the Epidemic: Political and Regulatory Measures under
the Authority of the Prime Minister

To free up beds in hospitals, non-urgent interventions are deprogrammed
from 6 March. The Covid Council of Scientists was set up on 10 March.
On 11 March, visits to the EHPAD (homes for elderly) were prohibited.
The closure of nurseries, college schools, high schools and universities was
ordered on March 12. The municipal elections took place on 15 March with
protective measures, in the evening, the closure of all non-essential public
places was effective except for pharmacies, banks, food stores, gasoline/petrol
stations, tobacco offices and press offices. On March 16, after advice from
the Council of Scientists the containment was organized and only activities
strictly necessary for the life of the nation were allowed. The borders of the
Schenghen area were closed, but French people, staying abroad, were be able
to return. On 22 March the adoption of the State of Emergency Act and the
Principle of Ordinances occurred.

3- STATE OF HEALTH EMERGENCY

The special state of emergency regime allowed exceptional powers to be used
in exceptional circumstances, in the event of disasters or epidemics, the law
of which defines the modalities of initiation and processing. Two successive
laws were enacted.

Health Emergency Act 2020-290*

The first law defined the state of health emergency in its Title 1, then the
economic emergency and adaptation measures to fight the epidemic (Title 2)
and finally the electoral provisions (Title 3).

The health emergency was pronounced for 2 months, until 23 May 2020.

The Committee of scientists was created?, its president was appointed by the
President of the Republic, a member by the President of the National Assembly

2 Loi 2020-290 d’urgence pour faire face a I’épidémie de COVID 19. JORF
n°0072 du 24 mars 2020.
3 ArtL.3131-19 of the CSP
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and one by the President of the Senate, the other members were appointed
by decree. The committee periodically provided advice on the state of the
health disaster, the scientific knowledge associated with it and the measures to
eradicate it. Notices were made public without delay.

The main provisions made by decree of the Prime Minister for the sole purpose
of guaranteeing public health were*:

restrictive measures of freedom to come and go:

1-restricting or prohibiting the movement of persons: prohibition of people
from leaving their homes subject to travel strictly essential to family or
health needs ;

2-quarantine of people at risk of becoming infected under the 2005
International Health Regulations;

3-to put in place isolation measures at home or in a suitable accommodation
; and

- additional measures

S-order the temporary closure of public-friendly establishments, such as:
sports stadiums, cinemas and theatres, department stores ;

6-make appropriate medicines available ;

7-order the requisition of goods and services, and any person necessary for
their execution ; and

8-order temporary price controls on certain products.

This law attracted wide commentary from human rights experts® and lawyers,
on : the proportionality of the measures in terms of their purpose ; on the
consequences of the exceptional regime ; and on attacks on the freedom to
come and go°.

4 Article 3131-15 CSP and Decree 2020-293 of 23 March 2020

5 E .Tawil « lutte contre le COVID 19 : état d’urgence sanitaire et restriction
des libertés Gaztte du Palais n°13, 31 mars 2020,p 14 ; Olivier Baillet
« Coronavirus et état d’urgence sanitaire : la Convention européenne
continue de s’appliquer » Dalloz actualit¢é 6 mai 2020 www.dalloz-
actualite .fr

6 M.C Montecler « I’état d’urgence sanitaire est déclaré » AJDA, 2020, p
652. D.Roman « Coronavirus : des libertés en quarantaine, » la semaine
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These restrictive measures may be appealed to the administrative judge:
procedures for suspension or removal of liberty (Art L.3131-18 CSP). Many
actions have been brought which largely have been dismissed’. The government
has also been blamed for its handling of the crisis. It is possible to file a
complaint against the members of the government before the Court of Justice
of the Republic (CJR) to engage their personal liability in the performance of
their duties. As of May 13, 63 complaints had been filed®. In response to these
complaints, the CJR’s 18-member request committee decided whether or not
to proceed and possibly refer the matter to the Investigating Commission.

Law 2020-546 Extending the State of Health Emergency’

The state of health emergency was extended until 10 July 2020. The new
law maintained certain provisions, including criminal conditions, such as the
periods of pre-trial detention and the conditions of release; after advice from
the Committee of scientists, the conditions of quarantine were specified for air
or rail passengers; and the place of isolation, at home or in a dedicated place
(hotel). Special derogatory provisions were provided in cases of domestic
violence, to prevent the perpetrator from remaining close to potential victim(s).

The placement in isolation for 14 days was conditional on the medical finding
of the infection and possibly extended in the same way. It could be controlled
by the judge of freedoms or be the subject to a complaint by the Prosecutor of
the Republic.

juiridique edition générale, n°13 , 30 mars 2020, p 372A. Levade « Etat
d’urgence sanitaire : a nouveau péril, nouveau régime d’exception » La
semaine juridique, Edition générale n°13,30 mars 2020, p 369. R. Mésa «
Les restrictions a la liberté d’aller et venir et les infractions liées a I’état
d’urgence sanitaire et au COVI 19 » Gazette du Palais n° 14,7 avril 2020,p23.

7 J-M Pastor « Coronavirus : le Conseil d’Etat a imposé au Gouvernement
de préciser ses mesures de police « AJDA, n°12,30 mars 2020,p 655.
Demande d’un confinement total par un syndicat de jeunes médecins
(rejeté) : note de la rédaction « Coronavirus confinement : légalité du
décret du 16 mars 2020 » recueil Dalloz, 2020, p 687.

8 https://www.lemonde.fr/societe/article/2020/05/14/covid-
19-deja-plus-de-soixante-plaintes-contre-des-membres-du-
gouvernement_6039643_3224 html

9 Loi n°2020 du 11 mai 2029 prorogeant 1’état d’urgence sanitaire et
complétant ses dispositions JORF du 12 mai 2020.
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A new chapter has been added for provisions of the creation of an information
system to fight COVID 19, which aimed to adapt existing information systems
and provide for data sharing. The personal data collected is to be kept for 3
months, such as virological or serum status of the subject, evidence of clinical
diagnosis or medical imaging, transmitted by a doctor or a medical biologist.
Health surveys were planned to identify contact subjects and to support these
individuals. Contracted health workers could be assigned to this collection
and compensation arrangements were provided. All people with knowledge of
this information were subject to professional secrecy and could be prosecuted
in the event of a breach. In accordance with French law, every person has
the right to access and correct the information collected. When using this
data in epidemiological studies, the names of individuals and their national
identification numbers is deleted.

A monitoring and liaison committee to involve civil society and Parliament
in operations to fight the spread of the virus included at least 4 parliament
members. The committee assessed the feedback, the actual contribution
of digital tools and whether or not they made a significant difference in the
treatment of the epidemic. Throughout the transaction, the Committee verified
the guarantees of protection of personal data and respect for professional
confidentiality. A detailed report on the implementation of the measures was
sent by the government every 3 months to Parliament (public notice).

4 - IMPACT OF THE STATE OF HEALTH EMERGENCY ON HUMAN
RIGHTS

The emergency laws, passed by the states to fight infection with Covid 19,
restricted a number of rights and freedoms enshrined by the ECHR'. In the
majority of European states, a large part of the activities has been interrupted.

If the indivisibility of human rights was not called into question, Article 15
allowed for a derogation from respect for certain rights, subject to conditions,
“in the event of war or other public danger threatening the life of the nation”.

The fight against COVID 19 was not a state of war but a danger, threatening
the health of the nation. The aim was to balance the interests in favour of a

10 Carole Nivard « Le respect de la Convention européenne des droits de
I’homme en temps de crise sanitaire mondiale » La revue des droits
de I’homme Actualités Droits-Libertés 2020 Avril https://journals.

openedition.org/revdeh/8989
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social rights, the rights to health protection (Article 11 of the European Social
Charter) and the civil and political rights and freedoms enshrined by the ECHR.

The rights affected were freedom of movement, freedom of assembly, the right
to respect for property, the right to respect for private and family life, freedom
of expression and the right to free elections.

Violations of these rights were justified in the name of protecting health and
maintaining public order, as long as they were proportionate to the public
interest pursued. The measures, taken in the States, were compatible with these
requirements. ECHR jurisprudence recognizes the potential to restrict certain
rights offered by the ordinary regime, recognizing a principle of proportionality
by referring to the preservation of health, or public health for health security.

Absolute rights that do not contain a public order clause are indesigent: the
right to life, the prohibition of torture and inhuman and degrading treatment,
the legality of crimes and punishments and the prohibition of the death penalty.

France did not request the waiver clause for Covid 19, even though this had
previously been the case in the state of emergency declared for the fight
against terrorism.

5- REGULATORY IMPLICATIONS OF THE HEALTH EMERGENCY
LAW

Off Label Prescriptions: Exceptional Authorization for Drug Use in the
Covid Pandemic 19 Decree 2020-314

The issuance of products out of their marketing authorization was provided in
an exceptional way, for rare or serious diseases where there is no appropriate
treatment (Art L 5121-12 CSP). As a derogatory way, the Decree allowed the
dispensing and administration of the two products under the responsibility of
a doctor in health facilities. ANSM is developing a protocol for the use and
modalities of patient-friendly information.

Therapeutic surveillance was accompanied by the collection of information
of adverse events with transmission to the regional pharmacovigilance centre.
In its opinion, the High Committee recommended that therapeutic trials be
implemented in parallel. In the absence of validated treatment, various drugs
were used to treat Covid 19 because they have been shown to be effective in
other epidemics. The decree 2020-314, issued as part of the state of health
emergency, taking into account the opinions of the High Committee of Public
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Health of 5 and 24 March, described provisions relating to the availability of
medicines outside their marketing authorization (AMM): hydroxychloroquine
and lopinavir/ritonavir.

Reshaping Research and Clinical Trials

For research, our institutions have favored the engagement of research centres
into accelerated processes to fund and support related COVID-19 research
activities. As a consequence, some of deadlines for regular submission of
research programs were postponed by the National Agency for Research
(ANR) and new calls related to COVID-19 were launched with a faster
selection process and implementation. The scope of the programs was broad,
from basic science to social and humanities projects. Clinical trials started
engaging several clinicians and leading to several scientific controversies.

In the evaluation and authorization of research protocols on COVID 19, the
French National Agency for Drugs, ANSM for scientific evaluation and the
research ethics committee and Committee for Protecting Persons, for the respect
of the law regarding research, made efforts to design fast track evaluation
procedures. Time for the assessment was reduced to one to two weeks for the
two institutions, instead of 2 months in regular periods. According to ANSM’s
last point of information (April 10, 2020), 52 COVID-19 clinical trials were
submitted in France with 35 of the protocols authorized and some others
awaiting complementary information. France iwa contributing to 7 European
clinical trials. Among them Inserm (The French National Institute for research
and health) is leading the DISCOVERY European trial (recruitment in France
and Luxembourg) aiming at conducting a phase III clinical trial comparing
various therapeutic strategies.

Teleconsultations and COVID

Teleconsultation was a mode of exercise recently developed in France. It was
allowed by the Social Security insurance in 2018, with a refund of the same level
as that of the traditional consultation. Its aim was to facilitate citizens’ access
to care, throughout the country, especially in areas of low medical density. It
also promoted coordinated management between health professionals (tele-
expertise). Teleconsultation was organized on a secure messaging platform,
with the patient’s consent, and carried out with a patient already known to the
doctor, part of the coordinated care pathway. To consult a specialist, the referring
physician had to designate the specialist to the patient. Some specialists were in
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direct access: ophthalmologists, gynaecologists, stomatologists, pediatricians,
psychiatrists and neuropsychiatrists. The occurrence of COVID 19 has
encouraged the development of teleconsultations by all health professionals
and the Ministry of Health has proposed, on 18 March, an information guide
for professionals wishing to practice telehealth (telemedicine and tele-care)
and the High Health Authority has drafted recommendations.

Decree 2020-227 allowed for a derogating from the coordinated care pathway
and the doctor’s prior knowledge of the patient. In addition, the 2020-428
ordinance introduced the 100% refund until the end of the state of health
emergency. Teleconsultation was open to midwives.

Decree 2020-459 authorized teleconsultation as an act performed by telephone
when video transmission was not possible.

Between 23 and 29 March, 486,369 teleconsultations were billed and 44% of
GPs teleconsulted.

6- IMPACTS ON SOCIAL PROTECTION

For patients : The Social Security insurance fully supports the care and
hospitalization of patients with COVID 19 and reimburses the tests carried out
on medical prescription. In addition, the Health Emergency Act extended all
measures to maintain access to care, until July 10, for benefits that would end
during the state of emergency, such as renewals of drugs prescriptions or of
nursing care or medical benefits.

Decrees regulated the way in which health professionals accessed masks, the
prices of hydro-alcoholic gels, drugs used in treatment and certain relevant
hospital products.

Work stoppages could be prescribed (covered by the medical insurance) for
parents who were forced to stay at home to care for their children.

There were exemptions to adapt the conditions for opening or extending
the rights or benefits of people with disabilities, people living in poverty,
beneficiaries of social minimums and the elderly.

For professionals: the incomes of liberal health professionals have dropped
significantly because attendance at their practice also has declined significantly
during confinement due to patients’ fear of contracting the virus, despite being
allowed out to their doctor’s office.
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The CARMEF, independent doctors’ pension fund, which also managed pension
plans for incapacity to work, took important steps to help professionals''. A
first aid was provided by the deferral of charges for 3 months (compulsory
contributions for their retirement) and the management of the disability of
doctors sick of COVID or in fragile situations during the epidemic (5000 files).
On 15 May, the fund granted an additional 2000 euros to each practitioner.
This was a total of 8,000 euros per doctor if indirect aid is taken into account

7 - ETHICAL ASPECTS OF THE COVID CRISIS

The National Ethics Advisory Committee'? issued opinions at the request of
the government, parliamentarians or academic structures. These opinions were
advisory and had no binding force for those who requested them, but were
very high quality references.

An initial opinion was delivered in 2009"* on “ethical issues raised by a
possible influenza pandemic.”

In 2020, the CCNE believed that the general ethical principles, identified in
opinion 106, remained relevant. The whole society had to engage in a process
of responsibility and solidarity towards vulnerable populations: the elderly,
people with disabilities, homeless people, those deprived of their liberty,
children in institutions, migrants... at risk of unequal access to care and attacks
on dignity. Then the CCNE maked 4 recommendations: 1) to set up a joint body
of scientific experts of disciplines in conjunction with members of civil society
; 2) to establish an ethical support committee to deal with the management
of scarce resources (resuscitation beds, mechanical ventilation) to assist
health professionals as closely as possible to defining their care priorities ; 3)
to encourage innovation, pooling services, use of computer tools ; and 4) to
organize a quick feedback and independent evaluation.

On March 30, the CCNE argued' for protection measures to have been
strengthened in elderly homes and long care facilities, even in the absence
of suspected or confirmed cases. Containment, which was accompanied by
a ban on family visits to EHPADs, added the emotional risk of isolation to

11 www.carmf.fr

12 www.ccne fr accessible in English

13 Opinion 106

14 Réponse du 30 mars sur le renforcement des mesures de protection dans
les EHPAD et les unités de soins de longue durée.
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the epidemic risk. The CCNE considered that exceptional binding measures
were mismatched with the usual basic requirements of care support and that
respected human dignity including maintaining a social bond. Any binding
measure had to be adapted, proportionate and adequate to individual situations,
explained to residents, families and subject to control. All means (human and
resources) had to be identified and mobilized: organization of separate areas
and preservation of a traffic space. A secure welcome could be envisaged for
residents at the end of their lives. Any strengthening of containment measures
had to be decided by the medical coordinator of the facility. Ethical support
cells could be set up.

8- THE EUROPEAN COLLABORATION

The COVID 19 epidemic showed that there was no coordination between
states at the EU level, as Article 42-7 of the Treaty of the European Union
would have allowed."”

The EU provided support to cross-border healthcare delivery in its
Communication issued on April 3, 2020, recalling its legislation regarding
cross-border health care'. The Commission encouraged the EU Member
States to rely on the existing mechanisms to facilitate the delivery of care at
the time of the crisis.

Even though the COVID-19 epidemic lead mainly to national ruling and
decisions, it was critical that France engaged to a certain level of collaboration
with European partners and European institutions.

15 F.Chatiel, « L’Europe a I’épreuve » Revue de 1’Union Européenne, 2020,
p 201.

16 Communication from the Commission: Guidelines on EU Emergency
Assistance on Cross-Border Cooperation in Healthcare related to the
COVID-19 crisis (2020/C 111 1/01) accessible at https://eur-lex.europa.eu/
legal-content/EN/TXT/PDE/?uri=CEL EX:52020XC0403(02)&from=FR).

17 Directive 2011/24/EU of the European Parliament and of the Council
of 9 March 2011 on the application of patients’ rights in cross- border
healthcare ; Regulation (EC) No 883/2004 of the European Parliament
and of the Council of 29 April 2004 on the coordination of social security
systems ; Decision No 1082/2013/EU of the European Parliament and of
the Council of 22 October 2013 on serious cross-border threats to health.
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In order to help the medical services that were overloaded by COVID-19 cases
admitted in intensive care units, in the East of France, several patients were
evacuated, at the end of March, beginning of April, to several medical centers
in Germany, Luxemburg and Switzerland. As for the two first countries, the
transfers were operated under the umbrella of the European Air Transport
Command (EATC). This French-German initiative coordinates the activities of
7 Member States (The Netherlands, Belgium, France, Germany. Luxembourg,
Spain and Italy) in the field of military air transport, air-to-air refueling and
aeromedical evacuation.

CONCLUDING REMARKS

The French State has had to deal with an unpredictable situation due to its
magnitude and seriousness and its exceptional provisions were implemented.
Public opinion was particularly critical of the Government: only 34% of French
people believed that the government lived up to the situation. A survey'® of
1,000 French, 500 British, 500 Italians 500 Spaniards and 500 Germans found
that 63% of British, 60% of Germans and 50% of Italians were satisfied, as
were 32% of Spaniards.

A clear lack of confidence affected the French, who consider that the
government had not told the truth and had not made the right decisions at the
right time: 43 to 45% of Europeans agreed with these proposals, compared to
23 to 25% among the French. There was also a mistrust about vaccination, as
25% of French people will not be vaccinated should a vaccine against Covid
19 be found".

The public wants a drug that is available quickly so that they can resume their
previous lifestyles. It did not accept uncertainty when scientists said that this
virus was new and that one must wait for the results of the studies. Distrust of
political decisions was linked to an irrational concern caused by containment
and fostered by the constant dissemination of unvalidated information through
the social networks.

18 https://www.lepoint.fr/tiny/1-2374910
19 http://www.leparisien.fr/societe/covid-19-un-francais-sur-quatre-se-dit-

pret-a-refuser-de-se-faire-vacciner-23-05-2020-8322177.php
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Abstract: Just as in many countries, the Covid-19 pandemic has posed
unprecedented challenges to the Hungarian society in a variety of
ways. It was a test to the health care system which had already lacked
resources even before the pandemic: deteriorating infrastructure,
worsening hygienic conditions, and growing scarcity of doctors
and nurses had impaired the health care sector. While it seems that
the country survived with a relatively little loss in the first wave of
the epidemic between February and May, some political and social
changes will remain with us even after the pandemic passes. It has
become obvious that the techniques of containing the epidemic can be
extended to implement stricter political control over the population.
Deploying military rhetoric have also contributed to the normalization
of the state of exception: people, in general, got used to the “state
of danger” and accepted the disciplinary measures as normal. This
fight to suppress the epidemic have therefore strengthened populism
in the country as it proved to be a continuation of fights against other
enemies (migrants, minorities, foreigners, etc.) in order to unite
society behind its leaders. Based on these mixed elements of health
and political control, it is necessary to discuss public health measures
and extending political control in parallel with each other, as they are
inseparable in our biopolitical reality today.

Keywords: Covid-19; Hungarian Health Care; State of Danger;
Enabling Act; Pandemics

1  Judit Sandor is a professor at the Central European University, director of the Center
for Ethics and Law in Biomedicine and Member of the BoG at WAML. Email:
Sandorj@ceu.edu
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Beginnings: Hesitation and Delay

When at the end of December 2019, Chinese public health authorities reported
several cases of acute respiratory syndrome in Wuhan, the capital of Hubei
province, we did not pay too much attention. Since then we have learnt that
the disease, known as the coronavirus disease 2019 (Covid-19)?, represents a
completely new strain of coronavirus that has not been previously identified in
humans. This novelty created a lot of uncertainty about the way the virus could
spread, about the symptoms, and about the necessary measures to stop the
pandemic. In January 2020, following the news about the Covid-19 epidemic
that rapidly developed in Wuhan, it was like watching a terrible dystopian
movie. It did not seem to be close. Even when scientists and doctors revealed
that this virus could spread from human to human, people still did not realize
the upcoming and real threat.

This pandemic taught many things; among them that politics play a crucial role
in fighting against coronavirus but also in shaping what one knows about it.
In many countries affected by the pandemic, politics has become the medium
through which scientific knowledge is channeled to the public: sometimes
distorting it, sometimes emphasizing biased information.

In the middle of February, Europe was not yet prepared for a pandemic, and the
outbreak was still regarded as an isolated epidemic in a region of China. At the
end of February, for example, Hungary, together with Austria and the Czech
Republic, sent masks and necessary equipment to Wuhan.® Then everything
changed suddenly when alarming news came from Italy, a country frequently
visited by Hungarians and just 300 km away from the Hungarian border.

In Hungary, the first political response to the pandemic was the establishment
of the so-called Operational Group Responsible for the Containment of the
Coronavirus Epidemic on January 31, 2020. The Chief Medical Officer,
Cecilia Miiller, and the representatives of the Operational Group have held
daily press conferences since then, reporting on Covid-19-related events and
the measures taken by the government.*

2 The causative virus is called severe acute respiratory syndrome coronavirus 2 (SARS-
CoV-2)

3 https:/reliefweb.int/report/china/czech-republic-sent-material-aid-china-fight-coronavirus

4 1012/2020. (I. 31.) Korm. hatarozat a Koronavirus-jarvany Elleni Védekezésért Felel6s
Operativ Torzs felallitdsardl
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Second Phase: The “State of Danger” Declared

The first measures implemented by the government involved a fourteen-day
quarantine for those who returned to Hungary from Italy and China, and later
from Iran. In the beginning the quarantine was based on voluntary compliance.
Then on March 4 the first case of coronavirus infection was reported: it was
an Iranian pharmacology student at Semmelweis Medical University, who
had returned from Iran on February 22.° Shortly after this the government
cancelled its official ceremony for March 15, an important national holiday.
Government Decree No. 46/2020 (March 16) introduced restrictions on the
opening hours of stores, pubs, restaurants, theatres, and cinemas, it cancelled
public gatherings, cultural and sports events; and made non-compliance with
the restrictions a petty offence.

Government Decree No. 40/2020 (March 11) declared the “state of danger”
in the entire territory of Hungary in order to “eliminate the consequences”
of the pandemic. The “state of danger” in case of a natural or industrial
disaster is to be distinguished from the constitutional category of the “state of
emergency”, which refers to a military conflict. The decree refers to Article
53 of the Fundamental Law of Hungary, which prescribes that “in the event
of a natural or industrial disaster endangering lives or property, or in order to
mitigate the consequences thereof, the Government shall declare a state of
danger, and may introduce extraordinary measures laid down in a cardinal Act
of Parliament.” The article does not mention a pandemic among the natural
disasters, specifically, but more importantly, it does state that the type of
extraordinary measures introduced by the government has to be laid down by
a cardinal law, that is, an act passed by a two-thirds majority.

This decree on the state of danger had an automatic sunset after 15 days without
parliamentary authorization. On 23 March, the government submitted the Act
on Protecting against the Coronavirus to parliament to ask for the decree to
remain in legal effect.

The parliamentary opposition wanted to ensure that there was a time-limit to
the period of danger and they also rejected the expedited procedure, so the
decree expired on 26 March. In the interim period, between 26 March and

5  On May 11 when gene sequencing of the virus was disclosed then it was revealed that the
virus in Hungary had appeared much earlier and originated from numerous different mainly
European sources.

6 “State of danger” is the literal translation of the Hungarian term “veszélyhelyzet”.
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30 March, the government and the head of the National Public Health Centre
issued new orders on restricting people’s movement. The so-called Corona
Virus Act was renamed by the Hungarian public the Enabling Act because it
gave the government a parliamentary mandate to rule by decree without a set
time limitation (a sunset clause).

Third Phase: The Adoption of the Act on the Containment of the Coronavirus

The governing parliamentary supermajority passed the Act No. XII of 2020
on the Containment of the Coronavirus on March 30. Commentators started
to use the informal title Authorization Act (even Enabling Act,’) as from the
perspective of constitutional law this Act effectively authorized the Prime
Minister, Viktor Orbdn, to rule by decree for an unlimited period of time. The
Enabling Act cancelled the elections and referenda until the crisis was over.

The Act No. XII of 2020 on the Containment of the Coronavirus®, states that the
National Assembly may take all necessary emergency measures to prevent and
remedy the human epidemic of Covid-19 in 2020, in particular the possibility
that the National Assembly may be adjourned due to the human epidemic .

The government quickly closed down ordinary courts due to this pandemic.
The only state institution, formally independent from the government, that
could continue its operation was the Constitutional Court, but it cannot serve
as a check on the government. Cases can come to the Constitutional Court,
through the ordinary courts, but since the courts are in recess this avenue has
been blocked.

Certain officials (such as the prosecutor general, the ombudsman, and also
the government) may still ask for constitutional review but the state officials
were all chosen by this government, from among those friendly to their party.
The Constitutional Court has been packed with political allies, so no one can
expect an impartial constitutional review.

Section 3 of the Enabling Act states that the Parliament may withdraw its
authorization before the end of the period of state of danger.

By this it created an unprecedented power for the government, which used its

7  The term “Enabling Act” refers to the Erméchtigungsgesetz of 1933. Since the pressure
and protest by the European Union against this law without sunset, the law was promised
to be withdrawn and the state of danger will be replaced by the “state of health danger”.

8  2020. évi XII. térvény a koronavirus elleni védekezésrol
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power to contain people, irrelevant to the state of infectious spread in Hungary.
This was likely a clear indication that the government used this power for other
measures, not only for the emergent circumstances.

The Enabling Act was also discussed in Brussels, at the European Parliament.
Although the debate, held on May 14, did not result in binding measures, many
European politicians stated that the Act violated basic European principles of
the rule of law and the separation of powers. As a consequence, the Prime
Minister’s Chief of Staff, Gergely Gulyas, stated that the government could end
emergency powers in late June, depending on the evolution of the pandemic.

Increasing political powers during the state of danger is not specific to Hungary.
One could find similar motivations and maneuvers in different parts of the
world, including Thailand, Russia, or Azerbaijan. In Poland, for example,
the governing party Law and Justice uses the pandemic to introduce further
restrictions on abortion, while it is not self-evident at all how this might help
to stop the pandemic.

Freedom of Speech and Expression during the Covid-19 Epidemic

Heidi J. Larson is right by saying that “when governments or their leaders
repress pandemic information in the hope of calming anxious publics,
or deliberately release supposedly reassuring misinformation, they risk
undermining their own credibility and their abilities to help people to counter
real health threats.”® To defeat the coronavirus, one needs access to reliable
information and facts, including a free press.

The Hungarian Coronavirus Act punishes the dissemination and spreading of
false information about the virus, with up to five years in prison. Freedom of
expression and access to information are crucial factors as transparency of
information enhances the compliance with the harsh measures of the epidemic.
Another feature was the appointment of new, semi-military functions for the
head of the hospitals'® who are controlling the current situation, to increase
transparency issued in article guidelines mandated during the pandemic.

9  Heidi J. Larson, A Lack of Information Becomes Misinformation, Nature, vol. 580 (April
16,2020), 306.
10 Hospital commander, in Hungarian: “kérhdzparancsnokok™
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The Enabling Act further weakened the freedom of speech and press by
criminalizing the obstruction of epidemiological control and the publication
of false or distorted facts that interfered with the “successful protection” of
the public. Both these newly formulated crimes are broad enough to be used
against critics who challenge governmental measures.

Basic Statistical Figures

At the time of writing this paper, the number of people diagnosed with
contracting the coronavirus in Hungary was 3,921, of whom 532 people have
died (314 from the capital) and 2160 left the hospital after recovery, and 189
969 tests have been conducted.!

In comparison with last year’s mortality statistics, there has been no excess
death rate. The Hungarian Covid-19 related figures do not seem to be high in
comparison with the death tolls in Italy'?, Spain, the United Kingdom or the
United States. Hungary took measures relatively early and schools were closed
in two steps, first universities and then elementary schools and high schools.
Social distance measures were also implemented and the borders were closed.

The most problematic element in dealing with the coronavirus crisis was the
lack of transparency. Many feel inadequately informed about the reasons behind
different measures. Pandemic information should not be limited to reporting
on the daily number of infections, deaths, and the measures introduced, but
should also include explanations that even lay people can understand, as well
as the sources and methodologies of collecting information.

The Operational Group decided that when they were reporting on Covid-19
deaths the underlying diseases would be mentioned as well. As the number of
cases was low at the beginning, the 16-20 people who died could be identified
easily. The listindicated that alcoholism was the underlying disease for a middle-
aged man, and many internet users could make the immediate connection with
a person whose sudden death was mourned by his colleagues in the diplomatic
service. In another case, the Operational Group could not resist the temptation
to mention that a 37-year old woman was obese. Human dignity is a right that
should be extended beyond the individual’s death, and underlying conditions
should not be made public beyond the immediate circle of family members,

11 https://koronavirus.gov.hu/last update: 2™ of June 2020
12 In comparison, in Italy where the current death toll is 33,475 https://www.worldometers.
info/coronavirus/country/italy/ last accessed on 2™ of June, 2020
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especially in case of non-public figures. From an epidemiological perspective
it would appear as if the underlying conditions were more relevant than the
Covid-19 related disease and the coronavirus itself.

Suspension of Non-Emergency Treatments and Evacuation of Hospital Beds

Although there was no specific decree about this matter, several health care
services were suddenly suspended in the middle of March, leaving many
patients without adequate health care. They may become the invisible victims
of the Covid-19 pandemic.

The treatment of patients who are not infected with coronavirus has become
complicated. During the pandemic this group of patients seems to be forgotten,
even though their illnesses and health problems have not disappeared.
Indeed, one could surmise that the constant stress, confinement, lack of
physical activity, and the deferment of screening will lead to a worsening
of existing conditions. Those whose conditions pose an immediate threat to
their lives cannot do without treatment. As the epidemic continues, those
whose conditions were not originally life-threatening, may now worsen
significantly. It matters whether an operation, intervention or checkup is
put off for a duration enough for an illness to deteriorate. This deferment
of treatment will impact the overall death rate and the number of patients
lost in intensive care. The capacity of the healthcare system constantly must
be increased, because with the eventual disappearance of the epidemic,
treatments that were deferred will need to be given, and the condition of some
of those who were waiting will have become acute.

On Good Friday, a holiday in Hungary, the Minister of Human Capacities,
Miklés Kasler, ordered up to 60 percent of the hospital beds in Hungary, to
be emptied and prepared for the coronavirus patients.”> Many patients, with a
postoperative conditions or in the terminal phase of cancer, were sent home.
This unprecedented action which shocked families was not based on any
particular law. Directors of the health care institutions who did not comply
with this measure were summarily dismissed.”* When Miklds Kasler fired
the hospital director, Péter Cserhdti, from the National Institution of Medical

13

14

dlsmlisal of-hospital-directors-and-controversy/
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Rehabilitation, patients and employees of the Institutional, organized a
demonstration which nevertheless had no effect on the dismissal.

Ethical Guidelines

Over the last few decades, bioethics has focused on new technologies, such
as genetic intervention, biobanks, gene-editing, and artificial reproduction.
Europe’s most comprehensive and legally binding set of bioethical norms, the
1997 Oviedo Convention, prescribes that, “The interests and welfare of the
human being shall prevail over the sole interest of society or science.”'> The
document’s drafters at the time were more concerned with cloning and genetic
treatment than a disease outbreak.

Perhaps more applicable today is the convention’s Article 3: “Parties ... shall
take appropriate measures with a view to providing, within their jurisdiction,
equitable access to health care of appropriate quality.” This principle, while
important, does not address the difficult question of what to do when medical
resources are suddenly in short supply, as they presently are.'®

The Hungarian Medical Chamber adopted an important document on the
ethical aspects of the Covid-19 pandemic.'” The Ethical Guidelines set up rules
on how to triage patients in case of scarce resources. The principles presented
in the document are based on a utilitarian approach, maximizing the benefits
in the allocation of scarce medical resources by giving priority to those people
who have a higher chance of survival. The criteria applied in prioritization are
strictly medical and therefore age cannot be considered as a criterion itself.
The guidelines’ use of a multifactorial criteria, to avoid discrimination against
the elderly, arises when the dilemma of life and resources becomes drastic
choice made by others than that of the patient. Since mid-March hospitals
planned and delivered medical services only for life-threatening conditions
and emergency conditions. Such disparities of care raised issues of quality and
harm that may occur due to the sudden rise of COVID-19.

15 Convention for the protection of Human Rights and Dignity of the Human Being with
regard to the Application of Biology and Medicine: Convention on Human Rights and
Biomedicine ETS No.164.

16 Judit Sdndor Bioethics for the Pandemic in Project Syndicate May 8, 2020 https:/www.
project-syndicate.org/commentary/bioethics-principles-for-covid19-response-by-judit-
sandor-2020-05 last accessed: May 8 2020

17  https://mok.hu/koronavirus/tajekoztatok/etikai-megfontolasok-az-orvosi-eroforrasok-

elosztasahoz-covid-19-pandemia-idejen-magyarorszagon last accessed May 4, 2020
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The intent of the guidelines were benevolent and useful, but they failed to
recognize that during this pandemic where far more uninfected patients
suffered from the lack of adequate medical treatment than were those who
were infected.

Age Specific and Geographical Restrictions

Among the death cases high number of people ( over100) were the patients
who lived in elderly homes. There were tragic cases of death, especially in
the elderly care homes in Budapest and in Fejér county.' Since it was unclear
who should have tested these patients, after returning from hospitals, the
large number of positive cases later provoked significant tension between the
government and the Mayor of Budapest. Retrospectively. It is obvious that the
policy should have focused on the protection of the elderly and health care
workers by providing protection, tests from the beginning of the pandemics.

The elderly have been given exclusive right to enter shops and pharmacies
between 9 a.m. and 12 noon. People younger than 65 may enter the shops only
early morning or in the afternoon and shops are open only until 3 p.m. (except
for grocery stores and pharmacies). This measure meant to protect the elderly
and was upheld even in early June.

Since May 4, different rules apply for Budapest and its surrounding Pest
County, on one hand, and the rest of the country, on the other. While the
restrictions were prolonged for the capital city, free movement was granted in
the countryside. Moreover, while residents of Budapest were not allowed to
travel to the countryside, not even to their weekend houses, people living in the
countryside could visit Budapest, come and go, any time.

Fourth Phase: Reopening Medical Services and Representative Survey

On May 4, the Operational Group declared the gradual opening of some medical
services. There were still uncertainties about the conditions to access health
services. Some interventions and examinations, such as dentistry, require a
Covid-19 test, even though it is still not generally available, and it remains
unclear as to its financing in the private sector. The quality and availability of
tests are still uncertain.

18  https://koronavirus.gov.hu/cikkek/100-ra-nott-az-idosotthonban-koronavirussal-fertozott-
elhunytak-szama
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On May 1, 2020, under the leadership of Semmelweis University, the four
Hungarian medical schools launched a nationwide, representative coronavirus
screening, to gain an accurate picture of the extent and dynamics of the epidemic.

As a part of this so-called, H-UNCOVER survey, 17,778 people across the
country were be invited to take part in a screening survey. They were selected
by the Central Statistical Office, to ensure that the sample was representative
of the 7 regions, as well as age and gender."” The first results showed an
extremely low infection rate among Hungarian citizens, indicating that drastic
measures, such as evacuation of 60 % of hospitals beds, were overcalculated
and unnecessary.

Other Legislative Changes During the Pandemic

Vulnerable groups often suffer further harm during states of exception or
emergency, in this case the state of danger. Madison Powers makes a distinction
between socially situated vulnerability and natural vulnerability®. During the
pandemic, the focus is often on people who have a medical vulnerability (it
is more likely that they become infected or develop more serious symptoms),
so various forms of social vulnerability are often overlooked. This may result
in serious violations of individuals’ rights during emergencies: minorities,
refugees, and women often face greater difficulties in accessing healthcare and
decreased social protection with increased rates of violence.

Although domestic violence is a serious issue in Hungary and is still increasing,
during this lockdown, two days after the National Mothers’ Day, the Hungarian
Parliament adopted a political declaration, initiated by the Christian Democrats,
on rejecting the Istanbul Convention.”’ The co-ruling party said parliament
should refuse to ratify the convention, citing the content and its definitions of
gender. The political declaration stated that the Council of Europe document
takes an unacceptable approach to defining gender and parliament should
not incorporate this approach into national law. The political declaration also
called on the government not to go any further in acceding to the convention
and to lobby the European Union to do likewise.

19  http://www ksh hu/huncover last accessed on 12 May 2020

20 Madison Powers (2016) Vulnerable Populations in the Context of Public Health Emergency
Preparedness Planning and Response in: Bruce Jennings, et als. (ed) Emergency Ethics
New York. Oxford University Press 140

21 https://www.coe.int/fr/web/conventions/full-list/-/conventions/rms/090000168008482¢
Council of Europe Treaty Series - No. 210 last accessed May 4, 2020
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Many women’s organizations struggled for years for the ratification of the
Convention. The increasing misogyny and the silencing of female politicians
during this pandemic are dangerous phenomena, and it only makes matters
worse that domestic violence is on the rise since people were forced to stay at
home to work in the home office.

Conclusions

Societies face a risk that the conduct of science has become indistinguishable
from politics. There were many different policies implemented in the world,
from the Swedish model of prompting herd immunity to the strict lockdown
system of Wuhan. Both extreme solutions: leaving social interactions open and
the implementation of strict sheltering, curfew and social isolation have been
observed around the globe. The Hungarian policy was a moderate lockdown
policy with gradual opening in May.

It is a general observation that Central Europe? had significantly less reported
cases of Covid-19 than did Western Europe.?® Mandatory vaccination practice,
relatively early reaction to the epidemic and strong governmental control on
disseminating information about the figures of the pandemic, are some reasons
for this regional discrepancy.

In early June it is still difficult to fully assess the successes or failures of
different Covid-19-policies. We still do not know when health care services
will be accessible for everyone and when this uncertain situation will end.
There are three important messages that have already been crystallized: first,
it is necessary to increase the capacity of health care services to make them

Council of Europe Convention on preventing and combating violence against women and
domestic violence, Istanbul, 11.V.2011

22 Hungary, Poland, and Slovakia have the lowest amount of cases of coronavirus in Europe
with approximately 50 confirmed cases per million people, according to the National
Agency for Communication and Information Technologies (NAKIT). The Czech Republic
also ranks near the bottom in Europe in terms of coronavirus cases, coming in 16" in
the European Union and seventh in the number of performed tests. The country features
265 cases per million people. Source: https://rmx.news/article/article/hungary-poland-and-

slovakia-have-lowest-amount-of-coronavirus-cases-in-eu-per-million-people
23 In Europe there are 161 420 covid related deaths; the five countries reporting most deaths

are United Kingdom (34 466), Italy (31 763), France (27 625), Spain (27 563) and Belgium
(9 005). [Data on 17" of May by the European Centre for Disease Prevention and Control]

accessed on 17" of May, 2020 https://www.ecdc.europa.eu/en/geographical-distribution-
2019-ncov-cases
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better prepared for similar epidemics and pandemics in the future; second,
the individual’s right to health care should be more clearly articulated; and
third, all segments of society should have better access to scientific and
medical information. If governments monopolize the information flow, then
it can easily distort or delay adequate action that is essential to minimize
the consequences of a pandemic. Scientists should also feel free to warn the
public and explain their findings, to empower the public to require and receive
transparent information.
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PUBLIC HEALTH ACTIONS AGAINST COVID-19 TO PROTECT
OUR RIGHTS TO HEALTH

Albert Lee*

Abstract: The rights to health cover a very wide perspective, not
limited to conventional health services, during the pandemic of
COVID-19. Public health measures should go beyond implementation
of public health regulations and should build up community capacity
and good local governance to put effective health interventions into
practice, within the local context. Governing bodies need to serve
the common good, balancing the benefits of public interest and
limitation of individual freedom in compliance with the principle of
proportionality and requirement of “absence of arbitrariness”. Public
health law should also protect the rights entitled by the citizens from
exposure to risks. Proactive public health actions and the role of
primary health care should be emphasised in the health system and
the socio-economic determinants of health for infection control. The
public actions against COVID-19 have illustrated the need to ensure
the rights of the population to healthcare services that meet timely
needs.

Keywords: COVID-19; Rights to Health; Public Health Actions;
Pandemic; Health Protection; Law and Regulation; Human Rights;
Governance; Community Care; Health System

Background: What Constitute Rights to Health?

International Covenant on Economic, Social and Cultural Rights (ICESCR),
article 12, provides that “The States Parties to the present Covenant
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recognise the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health.”' The Committee on Economic,
Social and Cultural Rights (CESCR), General Comment 14, explains that
“right to health embraces a wide range of socio-economic factors that
promote conditions in which people can lead a healthy life, and extends to
the underlying determinants of health.”* CESCR describes the determinants
of health including (not limited to):

- Adequate supply of safe food and nutrition

- Housing

- Access to safe and portable water and adequate sanitation
- Safe and healthy working conditions

- Healthy occupational and environmental conditions

- Access to health-related education and information

Frieden’s Health Impact Pyramid has identified the socio-economic factors
with a higher impact on public health with reduced costs and efforts from
individuals,’ compared to clinical intervention of individuals. There is a call for
governments to strengthen or create a legal framework to ensure rights-based
Universal Health Coverage (UHC) on the basis of principles of equity and
non-discrimination, including affordability, financial protection, transparency,
accountability, participation, privacy and sustainable financing (UN, 2019).*

Essential elements consist:

1. Availability - public health and basic healthcare facilities, goods,
services and programmes

2. Accessibility - non-discriminative, without barrier, right to seek and
receive health information

1 UN General Assembly. International Covenant on Economic, Social and Cultural Rights,
16 December 1966, United Nations, Treaty Series, vol. 993, p. 3, available at: https://www.
refworld.org/docid/3ae6b36c0.html [accessed 11 May 2020]

2 UN Committee on Economic, Social and Cultural Rights (CESCR) (2000). General
Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12 of
the Covenant), 11 August 2000, E/C.12/2000/4, available at: https://www.refworld.org/
docid/4538838d0.html [acces 11 May 2020]

3 Frieden TR (2015). The Health Impact Pyramid. N Engl J Med 373, 1748-1754

4 United Nation (2019). Universal Health Coverage: Moving Together to Build a Healthier
World (2019) New York: UN. https://www.un.org/pga/73/event/universal-health-coverage/
[access 11 May 2020]
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Affordability - economic accessibility
4. Acceptability - sensitive to culture, gender and life-cycle requirements

Assurance of quality - skilled healthcare personnel, quality healthcare
facilities, evidence-based healthcare practice and safety

With regard to the recent COVID-19 pandemic, what should constitute the
rights of health for our citizens? Gostin’s work, in global health justice,
elucidates the key determinants of global health equity® and how they can help
citizens around the globe against COVID -19.

What are the Essential Public Health Services for COVID-19?
Effective Public Health Interventions for Infection Control

The epidemiological triangle of the three main factors - agent, environment
and host in the pathogenesis of communicable disease® - explain why there is
a need to implement rigorous preventive measures to contain the infectious
agent and establish environments inhibiting the spread of infection to prevent
outbreak of communicable diseases. Measures, such as face mask wearing,’
hand hygiene.® physical distancing, restriction of social gathering and ‘shut
down’ measures’® are effective precautionary measures against influenza and
respiratory infections. Prem et al. have highlighted that the implementation
of physical measures has a strong potential to reduce the peak magnitude
of COVID-19 and lead to a decreased number of cases. Cautions must be
taken when lifting these physical measures prematurely, as it could lead to a

5  Gostin L.O. (2014). Global Health Justice. In Gostin (Ed) Global Health Law. Harvard:
USA. The key determinants of health justice can be broadly categorized into five key areas:
essential public health services, good governance, human rights, universal health system,
social determinants of health,

6  Mansner JS, Kramer S (1985). Epidemiology: an introductory text 2™ edn. Philadelphia:
Saunders..

7  Offeddu V, Yung CF, Low MSF, Tam CC (2017). Effectiveness of Masks and Respirators
Against Respiratory Infections in Healthcare Workers: A Systematic Review and Meta-
Analysis. Clin Infect Dis, 65(11), 1934-1942. doi: 10.1093/cid/cix681.

8  Warren-Gash C, Fragaszy E, Hayward AC (2013). Hand hygiene to reduce community
transmission of influenza and acute respiratory tract infection: a systematic review.
Influenza Other Respir Viruses. 7 (5), 738=749. doi:10.1111/irv.12015

9  Prem K, Liu Y, Russell TW, et al (2020). The effect of control strategies to reduce social
mixing on outcomes of the COVID-19 epidemic in Wuhan, China: a modelling study.
Lancet Public Health, 5, ¢261-270. https://doi.org/10.1016/S2468-2667(20)30073-6
(access 11 May 2020)
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second wave of outbreak!®. A Study, in Hong Kong, has also found that non-
pharmaceutical interventions (including border restrictions, quarantine and
isolation, distancing and changes in population behaviour) were associated
with reduced transmission of COVID-19, similar to the substantially reduced
rates of influenza transmission in early February, 2020". Conflicting views
will arise with the implementation of restrictive public health measures,
along with uncertainty on the impact on commerce. In low income countries,
these measures would have a direct impact on daily living: this may include:
shortage offood supplies and essential products; lack of access to essential
services; and unemployment. How should essential commerce and public
safety be balanced?

The definition of public health as ‘collective and collaborative actions
for sustained population-wide health improvement’, by Beaglehole et al'?,
underscores general public interest with a focus on the broader determinants
of health and indicates cooperation for a supportive system to improve public
health. Adoption of protective and precautionary behaviours requires people
to have an appropriate level of risk perception with the belief that effective
protective actions are available (response efficacy) and confidence in their
abilities to engage in protective actions (self-efficacy).”* Miscommunication
or misunderstandings of public health information would lead to: inaccurate
understanding of risk; increased high-risk settings; and may further dissolve
the public’s appropriate behaviours and measures. This may be exceptionally
adverse to specific highly susceptible groups in the community.

10 TIbid

11  Cowling BJ, Taslim Ali S , Tiffany W. Y. Ng TWY, et al (2020). Impact assessment of
non-pharmaceutical interventions against COVID-19 and influenza in Hong Kong: an
observational study. Lancet Public Health 5: ¢279-88. https://doi.org/10.1016/S2468-
2667(20)30090-6 (access 11 May 2020)

12 Beaglehole R, Bonita R, Horotn R, et al (2004). Public health in the new era: improving
health through collective action. Lancet, 363: 2084—86

13 de Zwart, O., Veldhuijzen, [.K., Richardus, J.H. et al (2010). Monitoring of risk perceptions
and correlates of precautionary behaviour related to human avian influenza during 2006 -
2007 in the Netherlands: results of seven consecutive surveys. BMC Infect Dis, 10 (114),
https://doi.org/10.1186/1471-2334-10-114; Brug J, Aro AR, Richardus JH (2009). Risk
Perception and Behaviour: Toward Pandemic Control of Emerging Infectious Diseases.
Int J Behav. Med, 16, 3-6. Nii-Trebi NI (2017). Emerging and Neglected Infectious
Diseases: Insights, Advances, and Challenges. BioMed Research International, 1-15.
10.1155/2017/5245021 (access 11 May 2020).
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Public Health Services at Municipal Level

Public health measures, targeting populational health crises, need to develop
appropriate responses in municipalities by strengthening community action.'
Public health authorities should work closely with local community leaders
and local key stakeholders to':

- Design and deliver effective health communication to local
community achieving appropriate level of risk perception meeting
the local circumstances and needs.

- Ensure key messages are approachable for the local community .

- Break barriers for uptake of precautious measures and avoid culture
of blame, stigmatisation and discrimination.

- Mobilise local resources to help community families with at-risk
members.

- Maintain solidarity, supportive spirit and cohesiveness for effective
local governance, to ensure smooth coordination of measures for the
pandemic.

Many basic and low-cost interventions, such as wearing facemasks and
hand hygiene could reduce the transmission of respiratory viruses'.
These interventions are particularly important when definite treatment and
vaccination are not available. Hand sanitisation facilities might not be readily
available and there might not be adequate supply of face masks, as reflected
in this current crisis of COVID-19 infection. Public health measures may be
augmented to address the social environment of the municipality to wholly
support communal features that improve health and living conditions'’. Public

14 Lee A (2020). Community Action against Public Health Crisis: Lessons learnt from
COVID and embedding the Healthy Setting framework as community care system. Section
2: Municipal response to Public Health Crisis. http://www.chep.cuhk.edu.hk/covid19
(access 11 May 2020)

15 Ibid

16 Jefferson T, Del Mar C, Dooley L, et al (2009). Physical interventions to interrupt or reduce
the spread of respiratory viruses: systematic review. BMJ, 339, b3675.

17  Freudenberg N (2007). Health promotion in the city: a structured review of the literature
on interventions to prevent heart disease, substance abuse, violence and HIV infection
in US metropolitan areas. 1980-1995. J Urban Health, 77(3): 443-457.; Geronmious AT
(2000). To mitigate, resist, or undo: addressing structural influences on their health of
urban population. Am J Public Health 2000; 90(6): 867-872.
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health services should emphasise a communal sense of health for structured
and integrative health promotion and constitute a platform to generate or alter
local policies.'® The concept of Healthy City, involving a high degree of public
participation to reduce societal factors that may affect one’s life and health,
should be the goal of health governing bodies to enable the local municipality’s
integration and development of appropriate policies in preparation for crises."”

Public health should avoid being driven by a narrow focus on biomedical
research or reforms on clinical services: community health empowerment
must not be neglected®. Extremes of state driven and market driven health
systems must be addressed to shift their focus on an informed and healthy
public. Collective and collaborative actions, aiming for sustainable health
improvement of the population, would help untangle these conflicts. Public
health action will need to facilitate good governance, particularly at the local
level, while addressing human rights, social-economic factors and universal
health coverage.

Governance for Pandemic Preparedness and Response

Importance of Good Governance

It is unlikely that the World Health Organisation (WHO) International Health
Regulation (IHR)?! would translate the measures mentioned to be in place in
different countries. Many measures will require local actions to take place,
within the setting where people live, work, study and play. Legal measures are
not a panacea for implementation of preventive public health measures. There
is a discrepancy between society’s need for law and conflict against law. Legal
concepts would be the basis for different organisations to enforce regulatory
mechanisms as well as engagement of different stakeholders to uphold these
rules and regulations.

18 Tord Kjellstrom (Chair and Lead Writer) et al. Our cities, our health, our future: Acting on
social determinants for health equity in urban settings. Report of the Knowledge Network
on Urban Settings, WHO Commission on Social Determinants of Health. WHO Centre
for Health Development, Kobe, Japan — 2007. http://www.who.int/social determinants/
resources/knus_report 16jul07.pdf

19 Elsey, H., Agyepong, I., Huque, R., et al. (2019) Rethinking health systems in the context
of urbanisation: challenges from four rapidly urbanising low-income and middle-income
countries. BMJ Global Health, 4,e001501. doi:10.1136/ bmjgh-2019-001501

20 Richardson ET (2020). Pandemicity, COVID-19 and limits of public health ‘science’.
BMJ Global Health, 5: €002571. Doi:10.1136/bmjgh-2020-002571

21 WHO. International Health Regulation. Geneva: WHO, 3" Edition, 2005.
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Pandemic preparedness and response is more than infection control and requires
good local governance. It is not just about the action of the government but
the sum of individuals and institutions, public and private, to plan and manage
the common affairs of local municipalities. At the municipal level, the local
authority has a better understanding of the local population and their needs
and can lobby for support with consultation and joint planning. Actions at
municipal level can include®:

- Communicating directly with local community leaders, local
key stakeholders, local citizens to understand the rationale
of international and national guidelines, with high degree of
transparency, allowing them to express grievances and difficulties
and solicit their support as well as supporting them to achieve best
possible solutions benefitting the whole community.

- Planning jointly with local community leaders, local key
stakeholders and community representatives to overcome the barriers
for implementation of various physical measures in an orderly
fashion, meeting the local needs and priorities.

- Ensuring adequate local supply of basic protective measures, such
as face masks, hand sanitisers, temperature checking devices by
mobilising resources available.

- Deploying adequate manpower resources for effective
implementation of guidelines, such as physical distancing, restriction
of social gathering and population movement, wearing facemask in
public places and reinforcing hand hygiene.

- Working closely with local community leaders and local key
stakeholders to create social norms to comply with various
preventive measures.

- Identifying facilities, within the locality, for isolation, quarantine
and conversion to “community hospitals” for borderline cases, in
consultation with local community stakeholders and representatives.

Governance at Municipal Level for Pandemic Response

Municipal infrastructure must consider the role of Non-Government
Organisations (NGOs) vs Government organisations, private and public
partnership and networking with cross sector collaboration, to strengthen

22 Supranote 14 [Lee]
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community action. All these require strong local governance with supporting
municipal policies and administration. Successful adaptation to stressful
events and challenges of living, such as living in pandemic condition, requires
the local community to incorporate the resiliency capacity. Community
resiliency is a process of linking network of adaptive capacities after a public
disturbance®. The core elements, building community resiliency, are local
knowledge; community networks and relationships; communication; health;
governance; leadership; resources; economic investment; preparedness;
and mental outlook?. Good governance can enable government institutions
to mobilise and coordinate resources at various levels of society”. Even
appropriate solutions may fail when imposed in a top-down manner, without
engagement and implementation by the stakeholders. National governing
bodies can provide adapted policies and local governance should innovate to
meet the local needs, especially if the illness had become more severe or the
period of societal disruption prolonged?.

Good local governance can empower the community to appropriate level
of risk perception, translation of national guidelines into local context and
strengthen community health promotion to better prepare and respond to
pandemics. Municipalities can effectively implement action plans for rapid
response, mitigation and recovery phase.”’

Human Rights in Response to Pandemic

Benefits and Rights of Measures against Spread of Infection

Public health measures for situations like pandemic influenzas can infringe
upon the rights of individuals for the benefit of the public.?® A member of the

23 Norris F H, Stevens S P, Pfefferbaum B, Wyche K, Pfefferbaum R L (2008). community
resilience as a metaphor, theory, set of capacities, and strategy for disaster readiness. Am J
Community Psychol, 41:127-50.

24 Patel SS, Rogers MB, Amlot R, Rubin GJ (2017). What Do We Mean by ‘Community
Resilience’? A Systematic Literature Review of How It Is Defined in the Literature. PLOS
Currents Disasters,Feb 1,9 doi:10.1371/currents.dis.db775aff25efc5ac4f0660ad9c9f7db2.

25 Burris S, Hancock T, Lin V, Herzog (2007). Emerging Strategies for Healthy Urban
Governance. J Urban Health, 84(3): i154-163.

26 Bell DM, Weisfuse 1B, Hernandez-Avila M, et al (2009). Pandemic Influenza as 21%
Century Urban Public Health Crisis. Emerg Infect Dis, 15(12):1963-9. doi: 10.3201/
eid1512.091232.

27  Supranote 14 [Lee]

28 Gostin L (2006). Public Health Strategies for Pandemic Influenza: Ethics and Law. JAMA,
14: 1700-1704
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community must have access to the resources that emphasise health from a
boarder perspective, such as the information provided in Table 1%.

Table 1. Measures against Spread of Infection: Rights and Benefits 252

Measures

Possible infringement

of private rights

Benefits

Rights entitled

Border control and
travel restriction

Restriction of freedom
of movement and trade

Prevent cross border
spread of infection

Protecting the
community exposure
to ‘imported’
potential hazards

Isolation and
quarantine

Detention and
depriving freedom of
movement

Separating the
potential cases from
healthy population

Health protection of
population at large,
preventing exposure
to potential hazards

Impeding the spread

Public safety

measures, e.g.,

face wearing in
public place, use of
hand sanitiser

Controlling individual
behaviours,
inconvenience

Reduce transmission
among close contacts

Restricted social . c o . Freedom of R
. of infection in public .. minimising exposure
gathering association . . .
places to risk of infection
Strict hygiene Enhancement of

health literacy and
capacity of effective
self-protective
measures

Hospital infection
control to restrict
visiting

Impact on family lives,
rights of patients to be
visited by relatives

Reduce transmis-
sion among patients,
healthcare workers,
families and com-
munity

Protection and pre-
vention from nosoco-
mial infection

Systematic review has shown poor hand washing techniques®. If handwashing
facilities cannot be in place, appropriate use of hand sanitisers, especially
before and after entering public places, would be an option. Should the use
of hand sanitiser, before and after public places, be mandatory? Wearing
face masks has been shown to be protective against airborne and droplet

29 Lee A. Rights to Health: What Types of Healthcare? 60" Annual Meeting of American
College of Legal Medicine, 20-23 Feb 2020, Scottsdale, AZ, USA. http://www.cuhk.edu.
hk/med/hep/hchsc/index.html (last visited 9 April 2020)

30 Supranote 16 [Jefferson et al]
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infections. Should public places enforce face mask wearing? Do operators of
public utilities have a duty of care to protect people patronising the services?
If customers become infected, due to lax preventive measures, would the
operators be liable for negligence and can damage be claimed? Would people
being warned of risk and not taking the required precautions be liable for
potential victims? If physical distancing is shown to be effective, will this
impose a duty of care for responsible parties to implement? Would those who
refused to comply be liable?

Public Health Law in Safeguarding Population Health and Human Rights

Section 47 of Ireland’s Health Act 1947 requires a “person” to take precautions
against the infection of other people with particular infectious diseases and
failure to do so, as well as transmission of infection, may lead to action against
him/her. The court shall presume that the infection was a direct result of the
failure to take precautions, unless the defendant can prove that it was unlikely
to be caused by failure to take precaution. The definition of “person” shall
be body corporate, unincorporated as well as an individual, as defined in
section 18 of Interpretation Act 2005, Ireland. This would open claims against
individuals and organisations failing to take appropriate steps to prevent the
spread of infection, in breach of requirements under Health Act 1947,

In public health emergencies, would local municipalities make use of resources
for isolation and quarantine? Local municipalities should also be empowered
to reorganise arrangements for local transport, public service provisions,
logistic for supplies and deliveries. In UK, powers are available to ministers,
health and local authorities to minimise the spread of the COVID-19 and
its health ramifications.?' The local authorities, under the Health Protection
(Local Authority Powers) Regulation 2010* and the Health Protection (Local
Authority Power) (Wales) Regulation 2010*, are able to request and require
action to be taken to prevent, protect against or control a significant risk to
human health. The Health Protection (Coronavirus) Regulation 2020 in
England* confers power to the Secretary of State or a public health consultant
to impose proportionate and necessary restrictions and requirements on
ppeople to reduce the risk of spread (Regulation 5 and 8).

31 Griffith R (2020). Using public law to contain the spread of COVID-19. British Journal of
Nursing, 29 (5): 323-327.

32 SI12010/657

33 WSI2010/1544

34 S12020/129
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Human rights are about how one treats others, not how we treat ourselves®.
Global health policies should be promoting common and public values serving
the interests of all. In Enhorn v Sweden’, the applicant was a homosexual
man, infected with HIV virus, and had transmitted the virus to another man.
The county’s medical officer issued instructions to the applicant, under the
Infectious Disease Act 1988 (Sweden), mandating him to comply with
requirements, such as use of condoms, informing sexual partners, consulting
doctors on a regular basis and limiting alcohol. The applicant failed to comply
with the instructions and the county’s medical officer succeeded to seek court
order to detain him in isolation for 3 months. The applicant complained to the
European Court of Human Rights (ECHR) for a breach of Article 5(1) of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms , the right to liberty and security. The Court had made clear that any
such detention ought to be in compliance with the principle of proportionality
and requirement for “absence of arbitrariness” and other less severe measures
found to be insufficient to safeguard the individual and the public as in Chabal
v UK?*. The Court also turned to case law on detention for mental disorders,
Winterwerp v Netherlands®®, and alcoholism, Witold v Poland®.

In Winterwerp v Netherland®, the court defined the conditions to be met for
justifiable detention on the ground of mental health. The individual must be
affected by an “unsound mind”, as observed by an objective medical expert, to
be deprived of his/her liberty. The mental disorder must be specific to justify
compulsory confinement and the validity of continued confinement depends
upon the persistence of said disorder. In Witold v Poland*, the applicant was
taken, by police, after being allegedly intoxicated and behaving offensively.
He was examined by a doctor and assessed as being “moderately intoxicated”,
without any blood or breath tests, and confined in a centre for six and half hours.
The applicant was awarded damage by ECHR as there had been violation of
Article 5 sl. Intoxicated people, with conduct posing a threat to the public
but not medically diagnosed as “alcoholics”, can only be taken into custody

35 Tasioulas J and Eff y Vayena E (2015). Getting human rights right in global health policy.
Lancet, 385: e42-44

36 [2005] E.C.H.R. 56529/00

37 1996] E.C.H.R. 22414/93 The applicant was under detention for more than 6 years and
there were not sufficient guarantees against arbitrariness especially in respect to Article 5.

38 [1979] E.C.H.R. 6301/73

39 [2000] E.C.H.R. 26629/95

40  Supranote 38

41 Supranote 39
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for protection of the public if less severe measures have been considered and
found to be insufficient to safeguard public interest. A public health body,
with statutory duty for disease control, should be able to have explicit criteria
that the conditions are posing public risk, such as Public Health Act 1997 of
the Australian Capital Territory. The Act has set out criteria for determining
whether the conditions are liable to become a public health risk including**:

- number of persons affected or potentially affected;
- actual degree or potential degree of public health risk;
- damage or offensiveness to community health standards;

- any reasonable precautions that the person with the risk might have
or have not be taken to avoid or minimise the adverse consequences;
and

- reasonable precautions that person at risk might take or might not
have taken to avoid and minimise the effect of risks.

Public health regulations with high regard for safeguarding human rights,
as emphasised by international conventions, can strike a balance between
individual rights and public interest. There are explicit guiding principles
to define public health risks and the law enabling restriction of individual
freedom in specific circumstances. The public health policies are the rights
of citizens to be entitled to health protection. The issues of human rights, in
upholding health justice for infection control, must be proportionate, justifiable
and reasonable. The universal health system should include early public health
actions to protect the health of a population.

Health System During Pandemic
Prompt Public Health Action to Safeguard Population Health

Some governments have implemented preventive measures at an early stage
to control massive outbreaks. Macau is close to mainland China, with heavy
cross border travel. Taiwan is about 130 km from mainland China, with many
Taiwanese living and working in the mainland and 2.7 million mainland visitors
in 2019. The pandemic in Macau* and Taiwan* was much less significant than

42 Section 69 (2) (a) — (d)

43  Macao Government Special webpage against Epidemics”. Centre for Disease Control and
Prevention, Macau (access 15 May 2020)

44 Wang CJ,Ng CY, Brook RH (2020). Response to COVID-19 in Taiwan: Big Data Analytics, New
Technology, and Proactive Testing. JAMA, 323(14):1341-1342. doi:10.1001/jama.2020.3151
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their neighbours’, such as Hong Kong, Korea and Japan. Macau and Taiwan
had adopted a series of strict measures, since early January 2020. Prompt
public measures, at any indication of a suspicious outbreak, with exponential
increase, within a short period, and possibly leading to cluster outbreaks,
were found to be effective in reducing infectious spread. The actions taken by
Macao and Taiwan are described in Tables 2 and 3 respectively.

Table 2 Public Health Measures for COVID-19 Infection Control in Macau

- Macao, close to mainland China with heavy cross border travel, had
the first imported case on 22 January 2020, and increased to 10 by
4 February, and no more new cases until 15 March, and the second
wave flattened at the end of March.

- Government had adopted a series of strict measures, by cancelling
all Chinese New Year celebrations, and anyone with fever symptoms
should not leave Macau and it ordered 20 million masks for
residents.

- All schools and universities were closed on 24 January and imposed
border controls with temperature checks, health declaration and
restricted opening time.

- Residents were not encouraged to travel to Wuhan, with tour groups
suspended. On 27 January, all non-residents from or who had been
to Hubei, in the past 14 days, were required to have a doctor’s note,
certifying freedom from COVID-19, to be allowed entry.

- Government also declared the closing of several entertainment
venues, such as casinos, theatres and night clubs.

- From 20 February, passengers coming from COVID-19 hotspots,
needed to undergo medical checks upon entry and restricted entry
from mainland China.

- The first wave settled very quickly by early February and second
wave due to pandemic settled by end of March.

Table 3 Public Health Measures for COVID-19 Infection Control in
Taiwan

- Taiwan is not a member of WHO and relies solely on her own
efforts in formulating an action plan.

- The preventive measures started in early January and monitored all
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individuals who had travelled to Wuhan within 14 days with fever or
symptoms.

- Once the first case returning from Wuhan was identified, on
21 January, Taiwan had stepped up measures with 124 discrete
action items, including border control from the air and sea, case
identification using new data and technology, quarantine of
suspicious cases, social distancing, educating the public while
fighting misinformation, negotiating with other countries and
formulating policies for schools and businesses.

- A mobile phone-based “electronic fence” was used as location-
tracking to ensure people who are quarantined stay in their homes.

Although South Korea has not adopted drastic “shut down” measures,
widespread quarantine measures and rapid testing have been effective in
controlling the spread of infection®. .

Community Care System for Managing COVID-19

Home management is appropriate for low risk patients with mild infections
who can be adequately isolated in outpatient settings**. They can be managed
remotely by general practitioners (GPs) with video consultation*’ (Figure
1.1)*®. Dyspnoea (shortness of breath) is a concerning symptom with no
current valid tool to assess remotely, but measurement of respiratory rate,
peak flow, oxygen saturation and observing for early warning symptoms
(93% as cut off)* may be helpful in clinical settings. Nurse practitioners and
allied health professionals can help in home monitoring and coaching for self-
management. Whole person care, of physical and psycho-social needs, for
patients and families may be made available during the illness and recovery
phase. The monitoring and coordination of care can be conducted virtually
and on-site with protective measures.

45 Normile, Dennis (17 March 2020). “Coronavirus cases have dropped sharply in South Korea.
What'’s the secret to its success?”. Science. doi: 10.1126/science.abb7566. (Access 15 May 2020).

46 Supranotes 11, 12

47 Greenhalgh T, Koh GCH, Var J. Covid-19: a remote assessment in primary care. BMJ
2020; 368:m1182 doi: 10.1136/bmj.m118

48 Lee A (2020). Community Action against Public Health Crisis: Lessons learnt from
COVID and embedding the Healthy Setting framework as community care system. Section
2: Community care system. http://www.chep.cuhk.edu.hk/covid19 (access 15 May 2020)

49  Supranote 47 [Greenhalgh et al]
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In Australia, the establishment of respiratory clinics, in primary care, led
by GPs helped to keep potentially infected people away from other general
practices and emergency departments, minimising the spread of infection®.
GPs were able to bulk bill phone or video consultations, to help contain
the spread of coronavirus and eligibility for these services was expanded
to specialists, mental health and allied health professionals®® to address any
potential shortages of needed clinical services. Australia has developed online
infection control training for 335,000 healthcare workers from primary care,
aged care, disability services and hospitals.” The primary care setting can help
to identify “invisible cases” by more detailed analyses of probable cases at
asymptomatic phase.

Apart from managing the acute phase, the primary care team would also
convey advice on safety and monitor those living alone or unable to self-
assess. The team would also act as a focal point of health resources, with
consistent communication with the local community, to maintain general
mental well-being®. Despite isolation and physical distancing, the cases
and involved family members can be well supported during this crisis. GPs,
working with primary care providers, would act as health resource personnel
in communities, an alternate source of care for patients with more stabilized
conditions and facilitating self-management protocols, intensive coordination
of care to meet the public’s psycho-social needs and close monitoring of
vulnerable population groups.>*

50 Kidd M. Australia’s primary care COVID-19 response. Aust J Gen Pract 2020;49 Suppl
2.doi: 10.31128/AJGP-COVID-02. [ePub ahead of print]
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54 Lee A, Chuh ATT. Facing the threat of Influenza Pandemic — Roles of and Implications
to General Practitioners. BMC Public Health 2010; 10:661 http://www.biomedcentral.
com/1471-2458/10/661
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Figure 1. Management of Potential Cases of COVID-19 inPprimary
Cared8 (Source: Albert Lee)

Suspected
cases*®

Testing at desingated
Centres by designated
team

+ve and High risk of +ve Borderline risk of +ve Low risk of complica- Negative
complications complication tions

Acute Hospital for Admitted to Facilities Remote assessment Protective measures
intensive treatment converted as 'Temporary by GPs by wearing mask,
Medical Centres" for avoid close contact
suupportive treatment with others, avoid
Regular survelliance by social gathering until
Nurse practitioners no symptoms at least
over one week (to be
advised by healthcare
professionals)

Community health Review by allied health
practitioners looking professionals if needed
after daily living

Socio-economic Factors for Infection Control

Municipalities have a great potential to influence the social and medical
environment of communities, ranging from informing the public on risk-
reducing behaviours, managing the impact of stressors and accessing relevant
and necessary goods and services such as housing, food and informal
health care®. Inequality has enhanced the spread of COVID-19, such as the
disproportiante infection rates of US African American populations®. The
risks of infection and mortality are higher for individuals with underlying
health conditions and the socioeconomically disadvantaged®’. The response to
COVID-19 cannot become successful without considering equity to mitigate
health inequalities.

55 Supranote 37 [Freudenberg et al]

56 Ahmed F. Ahmed N, Piassarides C et al (2020). Why inequality could spread COVID-19.
Lance Public Health, April 2, 2020 https://doi.org/10.1016/ S2468-2667(20)30085-2

57 Editorial (2020). COVID-19 put the societies at test. Lancet Public Health 5, May 2020



Medicine and Law 221

Conclusion

COVID-19 has provided an opportunity to analyse rights to health from broader
and more detailed perspectives. The rights to health should not be confined to
access to conventional health services. The importance of appropriate public
health measures and primary health care must not be underestimated. To
deliver effective public health and primary care services, good governance and
understanding of underlying socio-economic determinants are essential for
better response and preparedness. The issue of human rights should consider
public interests and rights to health protection in balancing the limitation
of individuals’ rights. The principle of proportionality and ‘“absence of
arbitrariness” must be upheld to avoid abuse of power, to amplify the support
of the common good by public health law.
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LEGAL AND ETHICAL RAMIFICATIONS OF COVID-19
IN ISRAEL

Jonathan Davies!

Abstract: Since the outbreak of the corona pandemic, more than seven
million people have fallen ill and about half a million people have died
in approximately 200 countries?. In Israel, the numbers have stabilized
- to date around 17,000 infected patients by the virus, most of whom
have recovered, and approximately 250 deaths. These low rates are
related to the swift precautions the Israeli government enacted and the
relatively young and low risk population.

The corona crisis affords a good opportunity of examining whether
this will serve as an historical turning point. This article examines the
pre-pandemic status of the health system in Israel to forecast what
effect the Covid-19 crisis will have on human rights, in general, as
well as on patient rights and ethical guidelines.

Two weeks after the outbreak, Israel transitioned from a normal
functioning system and public, under a liberal democratic system
of government and the civil freedoms upon which it is based, to a
national state of emergency introducing regulations and appropriate
orders within 14 days. This is perhaps characteristic of certain murky
regimes to some, due to the state of lockdown and quarantine, barriers
and road closures, mobile surveillance by the security services and
social distancing constituting an infringement of basic constitutional
rights: freedom of movement, the right to property, freedom of
occupation, the right to privacy, freedom of information, freedom of
religion and individual human rights.

1 WAML Governor for Israel, Former Editor in Chief of the “Medicine and Law” Journal
(2000-2015), Former Chairman of the World Council of Presidents for Medical Law
Organization (WAML), Represents injured parties in personal damage and medical
malpractice claims. Email: davies@med-law.co.il

2 Based upon published information, the precise number of patients and deaths in China, is
unknown.
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COVID-19 caused a public health crisis with medical and ethical
ramifications: it rewrote manuals of clinical treatment and brought a
new condition with prognoses and symptoms with which physicians
remain unfamiliar.

Despite the above, the Israeli health system did not make adequate
preparations to diagnose and handle the current pandemic and its
economic outcome. There is a shift from globalization and free trade
to countries’ national debates concerning health v. economy that
questions the influence of patients’ rights and the right to autonomy
pre and post-advent of the vaccine.

Keywords: Pandemic; Public Health; Tests; Medical Dilemmas;
Research; Treatment; Medical Directives Vaccinations; Ethical
Ramifications; Human Rights; Public Interests

Introduction

The COVID-19 pandemic poses the most significant health challenge since the
Spanish flu pandemic in 1918 and is the most influential economic incident
since the 1929 Global Financial Crisis.

Israel has a solid health system that provides basic health services to all its
citizens independent of their income, race or religion and more advanced
private health services through private insurance provided by the health
maintenance organization (HMO) funds. The population of Israel is to date
9 million citizens, a mostly young population which helped overcome the
COVID-19 pandemic with very low numbers of casualties between mid-
March and Mid-May of 2020. The significant economic effects have occurred
and do currently still stand. This article will analyze the future legal and ethical
ramifications of the COVID-19 on patient rights post-pandemic.

The present Corona pandemic (unlike other historical pandemics) is
characterized by its extent and speed at which it spreads. This can be
attributed to scientific developments in the era of globalization and freedom
of information. It still seems that the complete data, resulting from the corona
virus (the number of confirmed patients, the infections, those on ventilators
and the number of deaths) relative to the size of the population, is perhaps less
devastating when compared to historical pandemics. Its long term implications
and the indirect damage to the future are more substantial than what could
have been anticipated.
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The March World Association for Medical Law Newsletter presented 5 short
articles by prominent Israeli medical and legal academics, outlining the
situation of the health system in Israel, as a provider of health services to
all its residents, based upon fundamental principles of equality and access to
health services. The arrival of COVID-19 has since altered much that was
mentioned?.

Guidelines of Scientific Research in Israel Prior to the Pandemic

Prior to the outbreak of the corona Pandemic, the Israeli health system was
based on the National Health Insurance Law which provides a basket of health
services and medical technologies to all its residents regardless of religion,
race and gender. The Israeli decision-making process regarding public funding
of new medical technologies is fair, transparent and evidence-based.

The scientific research was based upon principles of the Helsinki Declaration
which mandated the obtaining of informed consent and adherence to a decision-
making procedure, upon clinical trials with a safeguard of basic human rights
and the distinction between adults and children participating in trials and
medical research.

A wide range of medical experiments in Israel were conducted in various
fields: pharmaceuticals and medical devices, products containing cells and
tissues, epidemiology of diseases and more. Primary care in Israel has been
fully computerized for thirty years. An enormous wealth of data is stored on the
main frame computers of the four HMOs that insure all of Israel’s population.

The 1964 Helsinki Declaration* can be viewed as a turning point in the
recognition of modern patients’ rights. The Helsinki Declaration was adopted
and incorporated into the Public Health (Experiments with Humans) Law
in 1980 and since then procedures have been published focusing upon
management of general research and the framework of the Ethics Committees

3 https://www.worldometers.info/coronavirus/coronavirus-cases/
https://documentcloud.adobe.com/link/review ?uri=urn:aaid:scds:US:04755a8b-7a08-
432¢-95b4-ae173113¢796

4 Recommendations of the medical guidelines for obtaining informed consent in bio-medical
research, that involves humans- were adopted at the 18" World Medical Conference in
Helsinki, Finland in 1964 and were amended at the 29" World Medical Conference in
Tokyo, Japan in 1975
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of the Ministry of Health, hospitals, medical institutions and the HMO funds.’
The Helsinki Declaration adopted the Geneva Declaration of the World
Medical Association, which governed the relationships between doctor and
patient provided as follows: “The health of my patient shall be my principal
concern”, and the international codex for medical ethics declared that “any
action or giving advice which might weaken the physical or mental durability
of a human being, may only be used in his best interests”.

Other elements were simultaneously incorporated into the intimate doctor-
patient relationship, which had an effect on the rights of the patient, such as
the Ministry of Health, the HMO and the Insurance Companies, which, by
means of regulation and internal directives, altered the fine balance between
the doctor and the patient. The Medical Association which acts as the doctors’
guild came out against recognition of the autonomy of the individual and
blamed the courts and attorneys for decisions against medical institutions,
arguing that they contribute to “defensive medicine”.

The Protection of Legal Rights and Patient Safety in Israel

In the State of Israel, rights of the individual are governed in principle
by a large number of legislative enactments which confer upon them a
constitutional status from the Basic Law: Human Dignity and Freedom,
enacted in 1992. This provides a constitutional effect to basic rights, such as:
the right to privacy; the right to information; the right to property; freedom of
movement; the right of health; and prohibition of discrimination. Prior to this,
rights of the individual had been recognized in universal conventions, such as
the Helsinki Declaration®.

As medical science and technology progressed, exciting new issues, along
with the subject of patients’ basic rights, have arisen. Medical law is engaged
both on the private and public levels, among which one can mention: the right
to health services (through the health basket); the right of access to medical
service in Israel and abroad; public health; national insurance; the right to
medical information entered in the computerized medical records; remote

5  The Ministry of Health has recently published an informed consent procedure in relation to
trials involving humans whose applicability date of 20/5/20 will be deferred.
https://documentcloud.adobe.com/link/review?uri=urn%3Aaaid%3Ascds%3AUS %3 A05¢
ba217-fad8-4¢79-89f-cc9868c92¢51

6  https://www.esahq.org/uploads/media/ES A/Files/Downloads/Resources-PatientSafety-
SignedHelsinkiDeclaration/Helsinki%20Declaration%20-%20signed .pdf
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medicine (telemedicine); medical confidentiality; medical negligence; the
rights of children; handicapped people and the elderly, pregnancy and birth;
sperm donation; surrogacy; termination of pregnancy; dying patients; trials
involving humans; biotechnology and law; organ transplantation and trading
in organs; fertility treatments; amelioration of terminal illnesses by means
of cloning; implantation of genes in the patient’s body; and protection of
genetic information.

Medical Law is governed by legislation and case law, transcending the
boundaries of civil law, criminal law, family law, labor law, insurance law,
administrative law and the laws of evidence.

Patients’ rights in Israel can be charted in the following five correlated circles.

Charting of Patient Safety Rights

Protection
of the Patients’
Rights by sub legislation
governing supervision and
controlling standard of care
in medicine, behavioral

Protection
of Patient Rights
enacted to statutes in
accordance with Human
Rights patient safety and

protection of specific

Protection
of Patient Rights
safeguarding the public
interest enacted in statutes

which protect Public

opulation Health and health norms, and regulation
P gproups A services (HMO) ’ & ’
tection 0 alizatio

patients rights by
rules of medical ethics in

such as Helsinki committees.

Termination of Pregnancy
Committiees, Institutional Ethics

comittees in various fields, and

ethics disciplinary committees
of the health professions
etc.

patient’s rights by
means of compensation
under the Medical Law
Laws and, specific No fault

compensation statutes
(ringworm, polio,
vaccinations, road
accidents etc.)

The rights of the patient are closely correlated and derive their authority from
the various legislative enactments and laws on the constitutional hierarchy
ladder. When they conflict, it is a matter for the court to strike a balance
between such rights, with proportionality and in accordance with the purpose
of the statute.
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The infringement of patients’ rights, in view of the repeated and changing
swing of the pendulum from a liberal approach, which stresses the autonomy
of the individual, to a paternalistic approach, where the State is prepared to
sacrifice individual rights for the benefit of the public interest, has caused
uncertainty towards the future.

Coping with the Outcome of the Covid -19 Pandemic in Israel

Since the COVID-19 outbreak, the State of Israel has been coping with the
state of emergency, forced upon it by means of the publication of scores of
emergency regulations and orders that have restricted the freedom of the
individual and constitute an infringement of basic rights, such as the right to
privacy, freedom of movement, freedom of religion and the right to property.
Despite the declaration’s stated return to normality, the Government — with
the support of the Supreme Court — has not withdrawn the state of emergency.
It has left in place the emergency orders that are an infringement of the right
to privacy and made this conditional upon them being enacted in principal
legislation in the Parliament. The Supreme Court of Justice has approved the
denial of individual rights, provided that the infringement occurs within the
framework of principal legislation.

Since the pandemic was declared, the public discourse in Israel has been
focused on patient count, examinations and ventilators, mathematical
models, genealogical scenarios and medical directives. The medical teams
have learned about this new disease with uncertainty while the treatment
knowledge is drawn from unpublished scientific research, from accumulated
intelligence of medical teams from overseas and consultations among the local
medical community. Gaps in information, concerning the Covid-19 disease,
have left data for interpretation and turned every relevant hospital into a
patient treatment research and experimental center. Many different treatment
protocols, emanating from various places worldwide, have been adopted and
applied in the hospitals.

Another characteristic of the pandemic in Israel was public dispute, between
specialists and public health experts, about how to handle the crises that
challenged the Ministry of Health (MoH) directives to the public. This
dispute has added to the uncertainty and the feeling that treatment has not
been evidence based. For the first time in modern history, COVID-19 has
caused deterioration in the absolute trust that citizens had in the health system
while simultaneously increasing their praise for physicians as heroes of these
challenging times.
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What has not been Learned from the Previous Pandemics?

One of the complaints heard in Israel is that there should have been deployed
a different plan to prevent direct and indirect damages that the COVID-19
pandemic caused and will cause in the future, including: excess morbidity
(physical and the mental illness specially with the elderly); aggravation of
the condition of chronic and oncology patients; and elective treatments, such
as fertility treatments postponed as result of the closure of hospitals and
outpatients clinics; the challenge to the status of the World Health Organization
(WHO); and the status of the health systems unprepared for the pandemic and
its economic disaster.

The Israeli government was flawed in its preparation for the pandemic, -
emphasized by: lack of planning; lack of a clear policy; lack of emergency
equipment (failure to equip medical facilities with ventilators); protective
equipment; testing kits; reagents; and face masks, — it did almost immediately
declare COVID-19 to be an infectious disease and was one of the first countries
to lockdown its towns and cities and quarantine all those returning from
abroad. These actions substantially reduced the number of infected public
members. The health system was adept at isolating carriers and those who
were ill and at risk of infecting healthy members of the population. The exit
from the lockdown and preparedness for “the day after” was well arranged and
orderly, to the extent that the number of victims is one of the lowest worldwide
relative to the size of the population (9 million citizens)’.

Ethical Dilemmas of the Medical Community in Israel

The battle against any pandemic is first and foremost a race against time. This
is especially true when one is concerned with an unknown virus for which
there is no vaccine. The importance of time does not only pertain to halting the
spread of the disease and coping with it on a systemic-strategic basis but is also
concerned with the single patient and the course of the disease itself. Many
doctors admit that the COVID-19 disease has surprised them and that it does
not resemble anything encountered previously. The time factor and the push to
find a solution has given rise to complex ethical dilemmas.

The urgent need for knowledge, about the Corona virus and its associated
complications, is a factor that has led to doctors cutting corners and
circumventing the usually accepted procedures of medical treatments

7 https://www.worldometers.info/coronavirus/country/israel/
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(diagnosis, examinations, treatment and prognosis), including obtaining
approval of ethics committees when necessary. Despite the cooperation of
the world’s scientific communities, doctors have quickly discovered that it is
difficult to rely on the multitude of information previously published in the
scientific literature. A notifiable feature of the Corona crisis is the enormous
quantities of junk science published and disseminated.

Doctors’ working assumptions were that the only clinical expression of the
disease is a viral infection of the lungs and that it is harmful, mainly, to the
elderly and patients with pre-existing conditions, such as high blood pressure
(57% of the patients), obesity (41% of the patients) and diabetes (37% of
the patients). A change has occurred in understanding the disease and it has
become evident that a multi-systemic clinical feature exists among Covid-19
patients, expressed in damage to the lungs, kidneys, heart as well as strong
stomach pains, dermatitis, loss of taste and smell and even brain damage. In
young people, there have been case reports of strokes involving the immune
system and over-coagulation of the blood.

Ethical Issues of Publication and Peer Review

With the need to find a quick solution, ethical considerations became secondary.
Generally, medical opinion is based upon facts (evidence-based medicine).
Many articles published during this time had an influence on the understanding
of the disease and its treatment. This has subsequently been the subject of
criticism - owing to doubtful methods of research, lack of suitable inspection
of groups, publication of conclusions with wide implications based upon a
very limited group of patients and without a peer review process.

The Debate over the Diagnostic Effectiveness of PCR Tests

Polymerase Chain Reaction (PCR) tests are the main tool for the diagnosis of
corona worldwide, but these tests have two critical limitations: the PCR test
provides a picture of a situation only relevant in terms of the moment that it
was carried out (a negative answer received on the day of the test will not
necessarily be valid on the following day); and relates to the reliability of the
test, estimated at only about 70% accuracy.

These limitations have posed some disputes and dilemmas for doctors. Should a
patient, suffering with corona symptoms, be hospitalized in COVID-19 special
wards or a regular ward? The decision should be made based upon test results
but these are not always consistent and sometimes even contradictory in nature.
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As the crisis progressed, the health system was forced to find medical solutions
for the unclear situation: it began by carrying out of additional tests, including
antibody tests (serological tests); and bronchoscopy tests (a procedure that
enables the taking of samples of liquids from deep inside the lungs). Some
hospitals set up special purpose wards for suspected corona patients whose
diagnoses were yet incomplete. Those who arrived from abroad were
quarantined in special hotels that were opened specifically for the pandemic. It
took some time until tests were applied in old age homes and figures show that
most casualties were elderly patients.

The lesson learned from other countries was to apply the triple T policy (Test,
Trace,and Treat). There is still dispute between researchers as to the effectiveness
of the triple T policy and its scope. Tests that doctors are proposing to use to
diagnose the disease could possibly be unnecessary for some of patients.

The Race to Acquire Ventilators

Since the beginning of the outbreak, it was obvious that it’s most striking and
substantial feature was a serious lung disease. The lack of ventilators led to
the general recruitment of the health system and the Intelligence Forces to
import thousands of ventilators. It also led to local production of ventilators by
companies with no prior experience in the manufacture of medical equipment.
The technical specification of the ventilators was based upon the assumption
that, in some of the cases, breathing support would be necessary for a prolonged
period of two or more weeks, but it quickly became evident that this assumption
was not correct and in severe cases some of the patients required support of
an “ACMO” system (an artificial heart-lung machine). At the beginning of the
outbreak, there was relief based upon the information coming from Italy: that
it would be worthwhile to ventilate the severe patients as quickly as possible
but cumulative clinical experience, of treating Corona patients, showed that
there was no need to be in a hurry to use the invasive ventilation methods. It
became evident that the number of patients requiring the ventilators was less
than expected. This highlights that treatment of the disease was given in the
absence of evidence based medicine (EBM).

Another argument, that in the event didn’t need to be realized, was the
prioritization of the use of ventilators for severe patients and its ethical
implications. The MoH set up an ethical committee that published its
recommendations during the crisis but the Israeli health system didn’t need to
be challenged by these ethical dilemmas.
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Treating Covid- 19 Patients with Non-Approved Medications

According to the Pharmacists (Preparations) Regulations, a drug will be
registered in the State Register of Medicines only after its safety, efficacy
and quality have been proven. The decision to register a drug is made after
the information submitted has been thoroughly and critically examined. The
registration department establishes the policy on registering drugs containing
new substances, authorizing generic drugs and rules for restricting drugs. The
Medical Device Division deals with the licensing and supervision process
for all types of medical devices and equipment, including rehabilitation and
mobility devices.

COVID-19 was treated with medications supplied in the absence of prior
information, some on an experimental basis. The information and experience,
related to this disease, mostly has been scant. The use of certain medications
has been recommended and in many cases the treatment procedures have
changed “on the move”. The problem was that insufficient data existed as to
the efficiency of the medications and it was necessary for every medical center
to formulate its own treatment protocol and to determine what procedure to
follow for a patient in a moderate to severe condition. From the very beginning,
there were unestablished procedures based upon unsubstantiated research. It
has not been possible to ascertain the effectiveness of the medications.

Telemedicine as a Primary Clinical Tool?

Telemedicine treatment has developed considerably in recent years and has
become an acceptable form of communication between doctors and patients and
between medical professionals to bridge any information gaps. The COVID-19
pandemic has accelerated the necessity for telemedicine to overcome problems
of the need to access medical services whilst maintaining distance and without
eroding doctors’ abilities to carry out clinical tests successfully, without
infringing the patient’s autonomy and rights. The Ministry of Justice published
guidelines for doctors to receive consent to medical treatment and lawyers
to receive power of attorney and to access of medical records that apply
temporarily for the emergency period. The use of communications, by means
of ZoomTM, became very popular and these practices may apply permanently.

The Race for Vaccinations and what will happen then?

Prior to COVID-19, any person who suffered a major medical crisis, such as
life threatening medical procedures, had a full choice to refuse to be admitted
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to the hospital, even when the alternative was a serious jeopardy to his/her life.
Any person or parents who refused to vaccinate themselves or their child had
the right to refuse treatment, as long as their refusal didn’t harm public health.

Israeli policy makers voted against mandatory vaccination and allowed Israelis
to choose and decide according to their individual.

The global race to find a vaccination calls for special attention to what will
happen once the vaccinations are developed and applied worldwide. In some
societies, vaccination is mandatory with only a few exceptions (medical,
religious). Based on the right to autonomy, Israel did not apply a mandatory
vaccination policy even when there was an outburst of measles.

It is presumed that, once a vaccination is found, the above paternalistic policy
will apply in accordance with the public interests and vaccination will become
mandatory.

Ramifications of the Covid -19 on Patients’ Rights

The rights of the individual have been put on hold and are subordinated to the
public interest. The rights of access to medical services to which normally there
is no challenge, are being subordinated to the public interest under emergency
orders which require people to remain in isolation. Owing to uncertainty,
regarding the side effects of the COVID-19, the rights of the patients are being
infringed. If this means that the medical manuals are being rewritten, then
the legal books must also be reexamined. There are also questions about the
rights of a person who views him/herself aggrieved, by reason of a decision
of the government to introduce a lockdown, thus preventing him/her from
exercising a basic right of freedom of occupation. (S)he cannot challenge the
administrative decision, in accordance with the principles of administrative
law or employment law. This also applies to a person who is suffering from
a chronic disease and who, as a result of the spread of Corona, is unable to
obtain proper and adequate treatment. Pursuant to patient safety statutes®, (s)
he’s entitled to remedies. If this forecast is realized and the rights of the patient
have been subordinated, to the general public interest, (s)he probably will not
be entitled to compensation.

8  Section 5 of the Patents’ Rights Law requires health system to provide patients with
adequate and reasonable quality health services
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The answers to these questions are quite simple. Where a constitutional right has
been infringed, the court will examine the proportionality of the infringement,
striking a balance between the competing interests (the public interest and
the personal interest) and if the infringement is disproportionate, the decision
will favor the citizen. It also applies under the Civil Wrongs Laws, should
the claimant have suffered damage, the source of which is negligence or a
breach of statutory duty which could have been prevented, the competent court
will compensate the injured party, pursuant to the degree of compensation and
according to the amount of proven damage.

These examples reflect a changing trend, resulting from the COVID-19
pandemic, which has shifted the point of balance from the protection of rights
of the patient towards a recognition of the public interest, as possessing greater
weight. As the pandemic has not yet completely subsided, it is difficult to
predict the future. Where doctors are treating a still unknown disease, the
rights of the patient to, which one has become accustomed, such as: the right of
informed consent; the right to make free and autonomous decisions; the right
to refuse medical treatment; the right of access to medical treatment; freedom
of movement; and freedom of occupation, are changing in front of our eyes
and will be influenced by the outcome of the pandemic.

Conclusion

The health system in Israel, in common with those worldwide, did not make
adequate preparations to diagnose and handle the current pandemic and its
economic outcome. In the short time, since the outbreak, there has been a
shift from globalization and free trade to national debate of the public interest
health v. economy and how this will influence patients’ rights: the right to
autonomy and other ethical considerations.

Each country will make its decisions, balancing probabilities in terms of cost-
effective damage (direct and indirect) that it has sustained in the battle against
COVID-19. The major question arises as to whether it would have been
possible to prepare differently and to prevent the heavy economic damage that
will occur to the national economy as a result of the failures to prepare and
anticipate the crises.
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The question raised in the article is how will the pandemic’s medical and
ethical turbulence take control of the legal discourse and whether, in the name
of the public interest, the pendulum will swing back to its natural position and
whether the authorities (the legislative, the executive and the judicial branches)
will take advantage of the situation to erode the rights of the individual®.

In normal times, these methods would be dismissed as patently illegitimate.
They are now retrogressive vis a vis the right to life and physical perfection."

It is assumed that public health interests will prevail over the right to autonomy
in Israel and worldwide and the obvious example will be that, once a vaccination
will be found, the above paternalistic policy will apply in accordance with the
public interests and vaccination will become mandatory.

9  https://documentcloud.adobe.com/link/review ?uri=urn:aaid:scds:US:02659468-ff2c-
4408-8e08-0455aa0a0dff

10 Supreme Court of Justice Petition 2435/20 Yedidia Leventhal, Advocate v. The Prime
Minister and others (published in Nevo 7/4/2020)
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Abstract: On January 16 2020, the first case of COVID-19 in Japan
was a man with Chinese Nationality who travelled to Wuhan. Since
then, infected cases have continued to increase and the prime minister
issued an emergency declaration on April 7. The features of the
Japanese government’s measures, against COVID-19 are 1) outing
restriction by request, not by order, 2) limiting polymerase chain
reaction (PCR) testing and 3) responding to passengers on a cruise
ship at an early stage.

The reasons for the delay, in the development of the medical system
for COVID-19, are as follows: since medical personnel are busy with
normal patient care every day, there were few hospitals that could
accommodate COVID-19 patients; financial support for hospital
infection control including for medical staff was insufficient; and
recent medical cost reduction policies have reduced the numbers of
hospital beds and doctors and delayed ICU maintenance.

In-hospital infections of COVID-19 have occurred in some medical
facilities, including university hospitals. A cause of some of them
was the lack of disinfectants and masks. It has become necessary to
stockpile such medical materials and to switch their production from
overseas to domestic.

Predicting the 2™ and 3™ waves of COVID-19, will be required, to
respond for a long time on an annual basis. Guaranteeing the basic
human rights of individuals, such as freedom and control in those
rights for public welfare policy, continue to be a challenge. Enhancing
laws and regulations is important. Improving the ethical consciousness
of each individual citizen’s consideration for the society and others
will lead to an appropriate judgement.

*  Adjunct Professor of Tokyo Medical University, Japan: e-mail: krs-uou@tokyo-med.ac.jp
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1. INTRODUCTION

On January 16 2020, the first case of COVID-19 in Japan was a man with
Chinese nationality who travelled to Wuhan. Since then, the number of infected
cases has continued to increase and the prime minister issued the Declaration'
of a State of Emergency on April 7. Although it continued to increase, the
number of infected cases, per day, reached the maximum (720 cases) on April
11 and has decreased since then. On May 24, there were 42 cases. On May
25, the Declaration was lifted in all prefectures, as it was deemed that the
emergency measure was no longer necessary. Clusters of COVID-19 have
since occurred in several areas, hinting at a second wave.

The COVID-19 issue has a huge impact, not only on industry and economy,
but also on education, sports, arts and research fields. The traditional social
life is under pressure of change. The features of the Japanese government’s
measures® against COVID-19 are: outlining restriction by request, not by
order; limiting polymerase chain reaction (PCR) testing; and responding to
passengers on a cruise ship(s) at an early stage. This article mainly examines
the government’s countermeasures against COVID-19, related to medical
care, human rights and law.

2. Regarding Laws and Regulations-Restrictions on going out by Request

On February 7, the government designated COVID-19 as an infectious disease,
in accordance with Article 6 of the Act on Prevention of Infectious Diseases
and Medical Care for Patients with Infectious Diseases (Act No. 114 of 1998.
Infectious Disease Act)’. Governmental regulations have added restrictions
to access buildings, blockades, traffic restrictions, quarantine and progress
reports by prefectures.

The amendment of the Special Measures Law against New Influenza, *

(hereinafter referred to as the Special Measures Law) was enacted on March
13 and became effective from May 14. It was also applied to COVID-19 and
it became possible to issue an emergency declaration. The authority, to issue
actual requests and instructions, lies with the prefectural governor in the area
where the emergency declaration was issued. This declaration is made only
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when there is a risk that the medical supply system will fall into the danger of
collapse and, even if it is not issued, the prefectural governor can implement
measures based on the action plan’ set in advance.

The government’s action plan® stipulates that, if basic human rights are
respected and restrictions are placed on the rights and freedoms of the people,
these restrictions shall be the least possible. The government says it has made
a request to avoid restraining private rights, such as basic human rights, as
much as is possible. It can be said that the government wanted to lower the
level of salary compensation, due to absence from work, requesting instead of
decreeing it.

The choice between a compulsion with penalties, compulsion without it or
just a request will depend on the people’s acceptance and cooperation with
requests’. Whether anything is going to be stipulated by law and trust in the
government will both be relevant. In the case of a request, the ethical standards
are to be asked of each citizen.

it is appreciated that Japan’s request policy was reasonable. It is necessary
to be vigilant and take measures against the second and third waves in the
future. Each citizen will be asked whether (s)he will obey the restraint of
going outside because of the law or will (s)he accept same autonomously as an
ethical decision, respecting a consideration of others and society.

3. Medical Treatment-Suppression of PCR Test

In the early days of the outbreak of COVID-19, immigration control policy,
from infected areas, was taken at the waterfront when entering Japan, such
as for airplanes and ships entering from overseas. Afterwards, small-scale
clusters began to occur and the government’s task force was changed to
address cluster measures on February 25. The PCR test was to be performed
only when it was deemed necessary by the doctor and the tests’ analysis would
include private laboratories, such as the regional health research institutes
and quarantine stations. The PCR test, in public institutions, could not keep
up with the demand, due to lack of staff and the government’s approach to
increasing staff and utilizing private inspection institutions was weak. The
number of people tested by PCR, from February 6 to May 31, was 244,824%,
which was about 2110 people per day: 16,650 people were positive’ and the
positive rate was 6.8 %. The use of PCR tests in Japan was low, compared to
other OECD countries.
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Why was it at a low level? The government was working to increase the
number of PCR tests, while maintaining a medical system that accepts
positives. Otherwise, it would lead to a collapse of the healthcare system. The
improvement of the medical system was not simple. The government was
reluctant to increase the number of PCR tests. The reasons for the delay in the
development of the medical system are as follows: medical personnel were
already busy with normal patient care every day and there were few hospitals
that could afford to cure COVID-19 patients'’; financial support for hospital
infection control, including medical staff, was insufficient; and recent medical
cost reduction policies reduced the number of hospital beds and doctors and
caused delays in ICU maintenance.

The Medical Association decided to establish its own PCR laboratory in
response to such governmental measures. The future should combine the PCR
with the antibody tests and recommend hospitalization or at-home treatment
according to the symptoms.

4. Response to a cruise ships,”’Diamond Princess”

On February 3, a cruise ship, called “Diamond Princess” , carrying 2666
passengers and 1045 crew members, was looking to dock at a destination.
The Japanese government permitted the entry of the “Princess”. There was no
facility that could accept more than 3000 potentially infected persons.

Quarantine started on board, on February 5. It took 14 days for the quarantine
to finish, due to the inadequate system of quarantine of unknown infectious
diseases and PCR testing, with quarantine officers being infected. All
passengers were able to disembark on March 1, about one month after entering
the port: 712 passengers were infected and 13 passengers were deceased.

5. Factors leading up to just before the crisis of medical collapse

The government has continued to adopt neoliberal policies in recent years. As
a result: the number of public health centers that were busy dealing with new
corona infected people decreased by 40%; the policy of controlling the number
of doctors caused the number of doctors per population to be 50% of that
in Germany; medical cost reduction measures kept medical fees low, putting
hospital management in a difficult situation and regular medical examinations
busy; and the reduction of numbers of beds inevitably limited the available
beds for COVID-19 patients.
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In conclusion

In-hospital infections of COVIC-19 have occurred in some medical facilities,
including university hospitals. A cause of some of them was the lack of
disinfectants and masks. Disposable items were repeatedly used several times.
It became necessary to stockpile such medical materials and to switch their
production from overseas to domestic.

Predicting the 2™ and 3™ waves of COVID-19, will be required to respond
for a long time on an annual basis. Guaranteeing the basic human rights of
individuals, such as freedom and control in those rights for public welfare
policy, continue to be a challenge. Enhancing and adapting laws and regulations
are important. Improving the ethical consciousness of each individual citizen’s
consideration for the society and others will lead to holistic and national
appropriate judgements.
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https://elaws.egov.go.jp/search/elawsSearch/elaws_search/Isg0500/
detail 21lawld=424 AC000000003 1

5. For example, you can get the plan of Tokyo can be obtained from the
following site (in Japanese). file:///C:/Users/kurosu%?20mitsuyasu/
Desktop/ St ## R A > 7 )L > Pt SKAT B 1 pdf
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6. National Action Plan for Pandemic Influenza and New Infectious Diseases
https://www.cas.go.jp/jp/seisaku/ful/keikaku/pdf/national %20action %20
plan.pdf

7. Nakamura discusses non-compulsory measures such as restraint of going
out in Japan at the following site. (in Japanese) https://www.spf.org/iina/
articles/nakamura_03.html

8. This number excludes returnees from the “Diamond Queen” cruise ship
and charter flights. And there were 16650 positive people and the positive
rate was 6.8 % https://mainichi.jp/covid19

9. Positive people will be admitted to the hospital or stay in an accommodation
facility as follows, depending on the doctor’s judgment. (in Japanese)

(D Admission to hospitals that can appropriately manage infections, such as
designated medical institutions for infectious diseases

@ Stay and health observation at an accommodation facility operated
by Tokyo, etc. in order to prevent infection to family members
https://www.fukushihoken.metro.tokyo.lg.jp/iryo/kansen/pcrleaflet.
files/20200508leaflet.pdf

10. As of April 20, there were more than 11,000 dedicated beds for corona
patients and more than 6,600 hospitalized corona patients. It was 6
prefectures where more than 80% of the beds were filled. More than 1700
people with mild illness were treated at hotels and homes. (in Japanese)
https://www3.nhk.or.jp/news/special/coronavirus/medical/
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and Medical Devices Directive. It concludes with a brief examination
of the economic responses of the EU to the COVID-19 pandemic. An
Appendix gives a brief introduction to EU (health) law and history.

Keywords: EU; COVID-19; Public Health; ECDC; GDPR

Introduction

The European Union (EU), with its central objective of creating an internal
market, with free movement of people, goods, services and capital across the
Member States’ borders,' and, with its Treaty-based competence to bind its
27 Member States through legislation and coordinated soft-law responses,’ is
where one might expect to see robust, harmonised, collective action in the face
of the current global COVID-19 pandemic. With its broader commitment to
human rights, especially in the Charter of Fundamental Rights of the EU, one
might expect to see measures to ensure equality of access to health care for all
the EU citizens. Elements of the EU response to COVID-19 have worked well,
particularly the European Centre for Disease Prevention and Control (ECDC)
Early Warning and Response System (EWRS), with the ECDC alerting the
Member States to the threat, on the basis of aggregated information.? The EU
took measures to ensure the availability of medical equipment through the
rescEU programme, within the EU Civil Protection Mechanism,* and measures
to ensure the supply of medical equipment.’ In February and March 2020, the
EU response was limited, as the infection and death rates rose in the different
Member States.

1 Article 3(2) Treaty of European Union (TEU), and Article 26 Treaty on the Functioning of
the European Union (TFEU).

2 TEU and TFEU

3 The European Early Warning and Response System EWRS opened an alert notification on
January 9 2020 informing ECDC and all member countries; on January 28 the EU Civil
Protection Mechanism was activated; this compares to the official notification of China to
the WHO China Country Office on Dec 31on increased numbers of cases of pneumonia
of unknown etiology; WHO reported on Jan 5 a disease outbreak news. See, https://www.
ecdc.europa.eu/en/early-warning-and-response-system-ewrs; https://www.ecdc.europa.eu/
en/covid-19/data-collection. Indeed, the EWRS worked so well, that (Brexit) UK wants to
stay connected: https://www.theguardian.com/politics/2020/may/02/uk-seeks-access-to-
eu-health-cooperation-in-light-of-coronavirus. (Each last visited 13 June 2020.)

4 https://ec.europa.eu/echo/what/civil-protection/resceu_en (last visited 13 June 2020.).

5  https://ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response/public-health
en#thealth-crisis-management (last visited 13 June 2020.).
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The impact of COVID-19, so named by the World Health Organisation
(WHO) on 11 February 2020, and characterised as a pandemic by the same
on 11 March 2020.,° has been relatively rapid; it emerged in China in late
2019 and spread globally in the early months of 2020. This virus and disease
are part of a family of Severe Acute Respiratory Syndrome (SARS) that has
long cast a global shadow and produced particular incidents for years.” The
pandemic tested the preparedness of established policies and provision. This
paper, written in the midst of the pandemic in Europe, considers elements of
the preparedness of the 27 EU Member States in the collective, harmonising
action of their Union. It addresses what is in place and answers why other
things, one might expect to see, are not (yet) in place. It differs from the
papers that explain the responses of individual nation States, since the
Member States of the EU do not cede all their sovereignty to the EU and its
political institutions; the EU is not a single, sovereign State. As public health
and “health in all policies and activities” (HiAP) are key concepts in the EU
and in its Treaties,} it is legitimate to ask - as many EU citizens may well do
- where is the EU response in the COVID-19 pandemic?

The paper considers the place of health in the concept of the EU. The EU has
limited legal competence in relation to health, which explains the limits on the
response to the pandemic.’ It evaluates where the EU has acted in relation to
the pandemic. It examines freedom of movement, the ECDC and the regulatory
regimes for the protection of personal data, clinical trials and medical devices.
It relates these to the Charter on Fundamental Rights of the European Union,'°,
in the face of the pandemic, rights to free movement, to access medicines and
devices and to privacy. Rights to life and health care require an economic base
and the final part of the paper briefly considers the EU’s efforts to protect the
future economic life of the Union.

6  See, for example, World Health Organisation Regional Office for Europe, ‘WHO
announced COVID-19 outbreak a pandemic’ (WHO: 12 March 2020) available via http://
www.euro.who.int/en/health-topics/health-emergencies/coronavirus-covid-19/news/
news/2020/3/who-announces-covid-19-outbreak-a-pandemic (last visited 13 June 2020.).

7  Cheng, V. C,, Lau, S. K., Woo, P. C., & Yuen, K. Y. (2007). Severe acute respiratory
syndrome coronavirus as an agent of emerging and reemerging infection. Clinical
microbiology reviews, 20(4), 660-694.

8  Articles 9 and 168(1) TFEU.

9  We include a short appendix on EU history and law, which may be useful to contextualise
this first part of the paper.

10  See in particular Article 6(1) TEU.
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Understanding the Mandate for (Public) Health in the EU

The EU is not equipped or legally competent to deliver frontline health care
or to address systemic differences in health care delivery between its Member
States. The EU pursues the Treaty-based duty to ensure “Health in All
Policies”. Whereas Article 168 creates EU competence in relation to public
health responses, the responses are limited because, by Article 168(7), the
Member States have retained sovereignty for the organisation and delivery of
their national health systems:

“Union action shall respect the responsibilities of the Member States
Jor the definition of their health policy and for the organisation and
delivery of health services and medical care. The responsibilities of the
Member States shall include the management of health services and
medical care and the allocation of the resources assigned to them.”

This is in line with the right to health care, created in Article 35 of the Charter of
Fundamental Rights of the European Union: “Everyone has the right of access
to preventive health care and the right to benefit from medical treatment under
the conditions established by national laws and practices. A high level of
human health protection shall be ensured in the definition and implementation
of all Union policies and activities” (emphasis added).

This means two important things, in relation to the EU response to the
COVID-19 pandemic: the EU has no authority to centralise the response; and
it has no infrastructure to centralise the response. The EU cannot command
the Member States’ healthcare professionals or infrastructure (such as doctors,
nurses and hospitals) to produce a harmonised response. EU participation
in relation to health is about facilitating cooperation and promoting health
amongst the Member States.!" Its focus is in soft-law measures, rather than in
creating major legislation to create centralised healthcare provision.'

This is demonstrated in the legislation that relates to the availability of
healthcare in relation to the exercise of freedom of movement within the

11 On the basis of Article 6(a) TFEU, the EU has a competence to perform actions to support,
coordinate or supplement the action of the Member States, and the areas of such action
shall at European level be ‘protection and improvement of human health’. There are also
several opportunities in Article 168(2) and 168(3) TFEU.

12 See, for example, European Commission, “Communication from the Commission.
Guidelines on EU Emergency Assistance in Cross-Border Cooperation in Healthcare
related to the COVID-19 crisis” (2020/0J C 111 I) 3.4.2020.
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EU. Regulation (EC) No. 883/2004 which coordinates entitlement to social
security benefits accrued in Member States, by citizens moving between
Member States, enables citizens to gain emergency healthcare whenever they
are temporarily staying in another Member State from that where they reside.
Provided that a prior authorisation is granted by the competent institutions,
Regulation (EC) No. 883/2004 also allows citizens to seek planned healthcare
in another Member State, from the one in which they have accrued entitlement
to the care where it cannot be provided in a timely manner."* Directive 2011/24/
EU on the application of patients’ rights in cross-border healthcare, enables
citizens to seek planned healthcare in Member States other than the one in
which they have affiliation in the health system (namely where they have
purchased their health insurance). The Directive makes this a matter of right
for out-patient care and a rebuttable presumption of permission for in-patient
care. For both the Regulation and the Directive, the care that is sought outside
the Member State where one is linked by insurance contract can only be what
one is entitled to by that insurance (it has to be in the basket of goods that you
have purchased). It is subject to the broader issues of the restriction of free
movement to ensure a “lockdown” and that is determined individually by each
of the 27 Member States, as a matter of their sovereignty. These instruments
also indicate that non-medical, social care is largely beyond the purview of the
EU. This lack of decisive legal competence for the EU is particularly difficult
in the face of human rights concerns. Older people and people with disabilities
may be discriminated against by new Covid-19 intensive care guidelines,
suggesting that their rights, as patients, may be at risk of violation.'* One might
have hoped that the EU would be a place to challenge these national policies.

Whereas the EU Treaties and policies have created soft-law mechanisms of
guidelines and health promotions that operate to ensure a smooth functioning,
freely moving citizenry in the general life of the EU, in the extraordinary
emergency situation of this pandemic, the EU has very little authority or
infrastructure to operate at the frontline of healthcare. This explains the scope
of the response.

13 Regulation (EC) 883/2004, Articles 19 and 20, respectively.
14 See, for example httvs //bloszs .bmj com/medlcal eth1cs/2020/03/26/d0nt let- the ethics-of-

covid-19-critical-care-guideline-after- 1ud101al -review- challen,‘ze/ http://www.edf-feph.

org/newsroom/news/international-disability-alliance-urges-who-condemn-discrimination-
treatment-covid19; https://theconversation.com/coronavirus-allocating-icu-beds-and-
ventilators-based-on-age-is-discriminatory-136459 (each last visited 13 June 2020.).
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The Immediate, Direct Response.

There are a number of direct measures that the EU has taken in response to
the pandemic. One set relate to the freedom of movement, the other to the
surveillance, control and prevention of the disease.

The Freedom of Movement

From March 2020, the EU put in place a number of measures concerning
the modification of freedom of movement to respond to the Coronavirus
and Covid-19. This was not about locking everything down and ensured the
continued movement of goods, including Personal Protection Equipment
(PPE), between the Member States. The continued possibility of movement
of healthcare professionals between Member States to meet local needs is
desirable.” The EU acted to repatriate citizens. However, non-essential travel
was restricted, largely by the actions of the Member States.'

The freedom of movement of individuals is a challenge to their fundamental
rights. Free movement of EU citizens is a right, under Article 45 of the Charter
of Rights of the European Union. This is not an absolute right: under Article
52, Charter rights can be limited in their scope, proportionately, to meet “the
need to protect the rights and freedoms of others”. The temporary closure of
external borders, in an acute international health crisis that has been declared
by the respective international competent authority, does not necessarily
constitute a serious conflict with fundamental rights, especially as the EU
supported actively, and in collaboration with Member States, the repatriation
of stranded citizens, both it’s own (EU) as well as ex-pats. EU law allows the
restriction of entry into the EU to respond to public health threats, linked to the
International Health Regulations (THR) definition of epidemic.!” Signatories of
the THR'® have agreed to the common criteria, process and procedures to keep

15 Free movement of professionals in relation to health is somewhat tempered by the Member
State’s residual right to ask about the content of the studies undertaken to achieve the
professional qualifications in relation to healthcare. See Directive 2005/36/EC as amended
by Directive 2013/55/EU. The response during the pandemic has been to encourage the
acceleration of this process.

16 For the European Commission’s timeline of its response, see https://ec.europa.eu/info/
live-work-travel-eu/health/coronavirus-response/overview-commissions-response
en#tborders-and-mobility (last visited 13 June 2020.).

17 See Reg. (EU) 2016/399, particularly Article 2(21); Directive 2004/38/EC, particularly
Articles 1 and 29.

18  WHO, 2005. https://www.who.int/ihr/about/en/ (last visited 13 June 2020)
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the consequences of the containment measures to the absolutely necessary
limits. It is the nature of an “unknown” pathogen for which, in the early state
of an outbreak, many mechanisms are unclear and precautions might be more
rigid, than one would apply in the later stage, with better knowledge. The
current reality of excess mortality is an indication that there was, and is, a
severe health threat that falls under the IHR. Is this an unjustified infringement
of individuals’ rights? Were the measures limited to the absolutely unavoidable
restrictions (being proportionate) or were they in excess? It is too early to
answer this question comprehensively.

The temporary closure of internal borders is a different issue and would need
to be seen against the EU’s principal of free movement. The restriction of free
movement of people is allowed under EU law,' but this is more complex.
This is not the first time that some of the internal borders were closed and
some preceding events had less plausible justifications. The same view applies
regarding the IHR as the Member States are the signatories and have not
delegated the health authority to the EU. Through the entire process, the EU
has pressed Member States to allow cross-border workers to commute to their
workplaces, to find solutions for seasonal workers and to allow the movement
of goods - to keep the restrictions at the lower limit.

Another question is the consequences of individual Member States restricting
cross-border movements for the EU cross-border mechanisms and regional
cross-border collaborations. The decisions to close borders have overruled
regional agreements on cross-border collaboration (such as, the joint hospital
at the Spanish-French border; pooling inter-hospital-tranfer resources and use
of intensive care units (ICUs) in the Aachen-Maastricht-Liege region; sharing
infrastructure by communities on either side of the German-French border).
Some of these cross-border agreements were especially intended to improve
resilience of the regions in crisis situations but, in a real crisis, these agreements
are not robust and the decisions relating to closure of borders (especially in

19  See Reg. (EU) 2016/399, particularly Article 2(21); Directive 2004/38/EC, particularly
Articles 1 and 29. See DG Internal Policies, Policy Department C: Citizens’ Rights
and Constitutional Affairs. 2016 Obstacles to the right of free movement and residence
for EU citizens and their families: Comparative Analysis PE 571.375 European
Commission. http://publications.europa.eu/resource/cellar/29524abc-9ad1-11e6-868c-
0laa75ed71a1.0001.03/DOC_1 (last visited 13 June 2020). It is worth noting that there
is also a possibility to restrict the movement of goods (at the external or internal borders)
to respond to public health threats under the TFEU, Article 36. It is clear that the right to
freedom of movement is not an absolute right in EU law.
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areas with cross-border arrangements) will have to be judged on the basis of
the proportionality of the response to the risk. The same reflection will be
required for the restriction of the right to move across borders to receive health
care that is not provided in a timely manner (relative to the prognosis and
condition of the patient) under Article 20 of Regulation 883/2004.

The European Centre for Disease Prevention and Control

The ECDC and EWRS are important parts of the EU response to the pandemic.
ECDC started operating in 2005.*' It is an independent Centre, but it does not
have the higher legal status of the European Medicines Agency or the European
Food Safety Authority. The mandate for the ECDC is “to enhance the capacity
of the Community and the Member States to protect human health through the
prevention and control of human disease, the mission of the Centre shall be
to identify, assess and communicate current and emerging threats to human
health from communicable diseases.”” In terms of the current COVID-19
pandemic, it is important to see the scope of the work of the ECDC.

“Within the field of its mission, the Centre shall:*

(a) search for, collect, collate, evaluate and disseminate relevant
scientific and technical data;

(b) provide scientific opinions and scientific and technical assistance
including training;

(c) provide timely information to the Commission, the Member States,
Community agencies and international organisations active
within the field of public health;

(d) coordinate the European networking of bodies operating in the
fields within the Centre’s mission, including networks arising

20 See, generally, A. de Ruijter, EU Health Law & Policy. The Expansion of EU Power in
Public Health and Health Care, Oxford: Oxford University Press 2019.

21 Regulation (EC) 851/2004. The work had started under the 1998 Decision 2119/98/EC of
the European Parliament and the Council “setting up a network for the epidemiological
surveillance and control of communicable diseases in the Community, which requires
timely scientific analysis in order for effective Community action to be undertaken.”
(Recital 3, 851/2004.)

22 Article 3(1), Regulation (EC) 851/2004.

23 Article 3(2), Regulation (EC) 851/2004.
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from public health activities supported by the Commission and
operating the dedicated surveillance networks; and,

(e) exchange information, expertise and best practices, and facilitate
the development and implementation of joint actions.”

Member States have obligations to provide information to the ECDC on relevant
technical and scientific matters, information provided to “the Community
network via the early warning and response network”, and identify “recognised
competent bodies and public health experts” who could contribute to the work
of the ECDC.*

ECDC has duties in relation to the surveillance networks of the Member States’
Competent Bodies, and the Network created by the EU in 1998. These extend
to quality control, cataloguing activities, communicating results of analyses,
and creating harmonised methodologies.” Article 5(3) is particularly telling
about the nature of the ECDC:

“By encouraging cooperation between expert and reference
laboratories, the Centre shall foster the development of sufficient
capacity within the Community for the diagnosis, detection,
identification and characterisation of infectious agents which may
threaten public health. The Centre shall maintain and extend such
cooperation and support the implementation of quality assurance
schemes.”

The ECDC provides “independent scientific opinions, expert advice, data
and information”, the “early warning and response system” (EWRS),*” and
“scientific and technical assistance and training.”*® The Centre also has a duty
to report on emerging health threats to the EU and Member States, through
data gathering and analysis in collaboration with the Member States.” The
budget to achieve all of this work is small, especially when compared to the
funding allocated by Member State governments to their national agencies.*

24 Article 4, Regulation (EC) 851/2004.

25 Article 5, Regulation (EC) 851/2004.

26 Article 6, Regulation (EC) 851/2004.

27 Article 7, Regulation (EC) 851/2004.

28 Article 9, Regulation (EC) 851/2004.

29 Articles 10 and 11, Regulation (EC) 851/2004.

30 Official Journal of the European Union C529/32 29.3.2019.
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In terms of the Coronavirus pandemic, the ECDC work has been through the
EWRS and in publishing, since early January 2020, technical guidance and
technical reports, on risk and response strategies, in relation to the virus and
disease.’ It also includes surveillance and aggregating information, at EU level,
and addressing strategies for dealing with the virus and disease, in relation to
hospital facility preparedness, the needs for personal protection equipment,
social distancing and, most recently, contact tracing.* It has contributed to the
understanding of the pandemic and to the development of health education
for the general population and for policy-makers and regional and local
healthcare managers. It is providing coordination for information for testing
laboratories (on the nature of tests and also on where such laboratories are
situated in institutions across the EU/EEA). Whereas there is some provision
for emergency in-the-field response through the ECDC, this is for small-scale
deployment outside the EU (in developing economy countries); in-the-field
response within the EU is by Member States. Where there has been sharing
of resources, between Member States, it has been largely on a bi-lateral level,
between individual Member States. Perhaps one question that will be raised,
particularly by the less economically developed EU countries, is how far the
ECDC should develop a resource-sharing response facility, to coordinate
shared public health delivery across EU Member States.

Conclusions that might be drawn about the ECDC are that it needs strengthening.
With indications from the WHO that the Coronavirus and Covid-19 problems
will take years to control®® and that a vaccine or drug therapy is some way off,
the measures that ECDC provide for the EU and beyond are crucial. One might
see an argument for both greater funding, and a strengthened legal status for this
agency. There is no strong argument to support the centralisation of laboratory
(lab) resources or to create other similar infrastructures. Decentralised lab
capacities, for testing, and different research groups working on vaccines,
seem to have greater potential. The ECDC must have clear authority in
harmonising case definitions and harmonising case reporting, authority to
define the minimum requirements for a comprehensive European surveillance
infrastructure and network including the real-time and unfiltered access to
the surveillance data from all Member States and the authority to recommend

31 https://www.ecdc.europa.eu/en/covid-19/all-reports-covid-19 (last visited 13 June 2020).

32 https://www.ecdc.europa.eu/en/publications-data/download-todays-data-geographic-
distribution-covid-19-cases-worldwide (last visited 13 June 2020).

33 Reported comments by Dr. Soumya Swaminathan, WHO chief scientist, at Financial Times,
Global Boardroom 13.5.2020.https://www.cnbc.com/2020/05/14/coronavirus-who-warns-
it-could-take-up-to-5-years-to-control-pandemic.html (last visited 13 June 2020).
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and coordinate containment strategies once more than one Member State is
affected by an outbreak, including the authority to recommend and assess
regional strategies, independent of national borders.

EU Legislation to Support Privacy and Access to Health Care

Responses to the Coronavirus pandemic must include a vaccine and other
pharmaceuticals that seek to alleviate the symptoms or cure the disease.
Politically, the EU has contributed enormously to the international effort,
particularly through the Global Pledging Summit, and pushing for a major
WHO resolution, to respond to the pharmaceutical challenge.* Surveillance
and monitoring of the rate of the infection will require “frack and trace”
technologies to identify those who are at risk of infection.

For both these areas of scientific and technological response, there are health
law aspects. These relate to fundamental human rights: the protection of
participants in trials; access to medicines; protection in relation to medical
devices; and privacy in relation to personal data. EU legislation is in place that
already relates to these aspects, including the Charter of Fundamental Rights
of the European Union (CFREU), the Clinical Trials Directive, the Medical
Devices Directive and the General Data Protection Regulation.*

The Governance of Track and Trace-Technologies

Privacy is a concern in relation to “track and trace”, as it requires individuals
to divulge their locations to the State or to the commercial provider of the
software used for the tracing. Each Member State is required to observe
the European Convention on Human Rights, and the CFREU. Both these
instruments create the right to private life, as a right in balance with the public
interest, not as an absolute right.** The General Data Protection Regulation
reflects this. To process personal data fairly, lawfully and transparently, the
Data Controller must have a legal basis for processing under Article 6 (general

34 See, for example, https://global-response.ecuropa.eu/index_en: https://healthpolicy-watch.
org/who-european-commission-announce-plan-to-raise-7-5-billion-euros-to-ensure-

equitable-access-to-covid-19-diagnostics-drugs-vaccines/:  and,  https://healthpolicy-
watch.org/74317-2/ (each last visited 13 June 2020).

35 Respectively Directives 2001/20/EC and 93/42/EEC, and Regulation (EU) 2016/679.

36 As stated above, rights under the Charter of Fundamental Rights of the European, in line
with the Universal Declaration of Human Rights Article 12 and the European Convention
on Human Rights Article 8, are not absolute: Article 52 allows the rights to be restricted
to meet “the need to protect the rights and freedoms of others”.
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personal data) and Article 9 (sensitive personal data - including health data).
The legal bases for the processing are Article 6(1)(e) “processing is necessary
for the performance of a task carried out in the public interest or in the exercise
of official authority vested in the controller” and Article 9(2)(i) “processing
is necessary for reasons of public interest in the area of public health, such
as protecting against serious cross-border threats to health or ensuring high
standards of quality and safety of health care and of medicinal products or
medical devices, on the basis of Union or Member State law which provides
for suitable and specific measures to safeguard the rights and freedoms of the
data subject, in particular professional secrecy”.”’

What is equally clear is that when there is an appeal to the public interest,
the Data Controllers and Data Processors must still comply with the other
elements of the GDPR, that the Data Subject should be informed of: the name
and contact details of the Data Controller and the purpose of the processing;*
that the data must be kept securely, only for the stated purposes and not
further processed for purposes incompatible with those purposes; and only
data required for the processing must be gathered.* The Data Controller, in
devising the processing, must ensure compliance with the principle of “data
protection by design and default” (that compliance with data protection is
not an afterthought).”> Given the risks to individual privacy from “track and
trace”, it must be in the range of processing subject to an impact assessment
and be of a sufficiently high risk to warrant prior consultation with the national
Supervisory Authority.*! The GDPR brought significantly increased fines for
data breaches (over those available under Directive 95/46/EC).*> Where the
processing of the personal data involves a transfer of the data, outside the EU,
the processing institutions must comply with the GDPR.*

The European Data Protection Supervisor and European Data Protection Board
must be at the forefront in setting standards that maintain public trust and
confidence in the “track and trace” systems. The GDPR contains opportunities to

37 For a detailed discussion of the relationship between public health and security concerns,
and the link to the EWRS, see H. van Kolfschooten & A. de Ruijter (2020) “COVID-19
and privacy in the European Union: A legal perspective on contact tracing” Contemporary
Security Policy DOI: 10.1080/13523260.2020.1771509

38 Articles 13 and 14, GDPR.

39 Article 5, GDPR.

40 Article 25, GDPR.

41 Articles 35 and 36, GDPR.

42 Article 83, GDPR.

43 Articles 44 to 50, GDPR.
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process personal data in a way that both realises the necessity of “track and trace”,
and is privacy-protecting. Writing at a time where a number of EU countries are
moving towards whole population “track and trace” with global data science
companies providing the software, and public concern about who will have access
to sensitive data that reveals more than the Coronavirus status of the data subject,
this will be a test for the GDPR, to see whether it is robust enough to provide both
the confidentiality and the efficacy that the public demands.

Clinical Trials and Medical Devices

In terms of the development of the software application, clinical trials and the
licensing of any new pharmaceutical products, the practical demand is for a
regulatory system that protects citizens generally, and patients and research
participants specifically. The EU has created key legislation (with procedures),
as part of creating a single, harmonised research area, in relation to medical
research, and single processes for licensing new pharmaceutical and medical
devices, for sale in the EU. Each element has some problems. The European
Medicines Agency overseas the licensing process for new pharmaceuticals
to the EU. This is a well-established process but, like all regulators in this
regard, it is faced with the challenge of what level of safety risk is acceptable
for a product to respond to a pandemic that presents such devastating and
immediate risks to the health of the population. This translates into the amount
and quality of scientific data required to convince independent assessors of
the safety and efficacy of the applicant drug. This is a challenge that has been
addressed recently in relation to Ebola; the ethical issue continues in the
current pandemic: who is a representative of the stakeholders in the debate
and how are they heard in the debate?

In relation to medical devices, there is a question that has been emerging in
recent years, not fully resolved at the practical or conceptual level: how far
is a computer programme, or a wearable (or other) device, a medical device?
As “track and trace” employs mobile phones and the GPS functions of smart
watches, does this medical, public health function bring the whole device
into the scope of EU medical devices law? This is compounded because the
Medical Devices Regulation 2017/745 (MDR) was due to come into force in
May 2020 but the European Parliament adopted the proposal, presented by the
European Commission, postponing the entry into application of the MDR until
May 26" 2021.* Therefore the Directive 93/42/EEC remains in force.

44 https://www.europarl.europa.eu/news/en/press-room/202004 151PR77113/parliament-
decides-to-postpone-new-requirements-for-medical-devices (last visited 13 June 2020).
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A similar situation has occurred in relation to the EU legislation on Clinical
Trials. The Clinical Trials Regulation 536/2014 should, by 2020, have been
fully implemented. The process requires the development and implementation
of the Clinical Trials Information System (CTIS) which includes a portal to
facilitate the digital operation of the new trials approval system and a directory
of trials. The creation of the CTIS has been extremely problematic and has
delayed the implementation of the Regulation.*® The current legislation, for
clinical trials approval, in the EU is the Directive 2001/20/EC. One of the
main complaints about the Directive, and a motivation for the revision and
development of the Regulation, is the time that it can take for the review of
a protocol. Under the Directive, this could be a maximum of 60 days*, with
the possibility of extensions on the basis of inadequate information. A review
could be expedited (and the European Network of Research Ethics Committees
(EUREC) advocates that Research Ethics Committees (RECs) should prioritise
Coronavirus and COVID-19 research applications, whilst observing all ethical
standards). With the different infrastructures and arrangements for RECs across
Europe, substantially reducing the time needed for a review could be difficult.
The process created in the Directive, for multi-centre, multi-jurisdiction trials,
does not have a mechanism for the coordination of REC assessments. Where
a trial seeks to operate in multiple different jurisdictions, the applicants make
multiple separate applications to the local RECss, and receive multiple separate
evaluations that the applicant must reconcile. Expediting the process for
emergency drugs is not clear. The ordinary process requires three phases for a
clinical trial and usually a company will apply for a separate ethics review for
each phase of the trial. How this process is expedited for emergency medicine
situations is unclear.

Economic Recovery

One of the areas where there has been a lot of EU activity is in relation to
maintaining the economies of the EU and its Member States.*” It is relevant

45 Regulation (EU) 536/2014 indicated that implementation would not be sooner than May
2016 (Article 99). Once the CTIS is in place, it requires an independent audit of the system,
and the implementation of the Regulation will be six months after the completion of that
audit. The current estimation by the EMA is that the audit will start in December 2020.

46 Article 6(5), Directive 2001/20/EC. For “trials involving medicinal products for gene
therapy or somatic cell therapy or medicinal products containing genetically modified
organisms” the period can be extended to 90 days - Article 6(7).

47 For a broader discussion of the economic issues, see Remco van de Pas, (2020)
Globalization Paradox and the Coronavirus Pandemic. Clingendael Report: Clingendael
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because a strong economy is essential to realise the Charter Article 35 Right
to Health Care and there are Treaty obligations on the EU to consider Health
in All Policies.

The economic crisis, relating to COVID-19, follows countries’ strategies
of “lockdown” - to require or advise individuals to isolate themselves, not
to leave their homes unless it is essential, and to close many non-essential
businesses and education institutions. In the EU, the responses of the Member
States have been social lockdown to a greater or lesser extent, with consequent
unemployment, collapse of many businesses, lost tax revenue and increased
social-welfare spending demands.

The proposed EU response is to create a €750 billion fund of loans and grants.*
This money will be raised on the international markets, using the EU’s high
credit rating to secure lower borrowing costs than might be available to some
of its Member States individually.* The draft budget proposals, for the next
cycle of EU spending, had already reversed the previous policy regarding
health and proposes a standalone health programme, with a view to raising
health standards across the EU.

The experience of the response to the banking crisis of 2008 (the European
Semester) was an embracing, by the EU, of austerity measures. This produced
disproportionate impacts on the poorest members of society. If the response to
the economic problems, caused by the COVID-19 pandemic, are met with the
same policies (resisting and reducing public spending), then once again, this
could have a longer-term impact on the health of the poorer European citizens.
This is where the commitment to “Health in all Policies” and to the Charter’s
Article 35 Right to Health Care will be tested.

Conclusions

This paper, has limitations. It is written only a few months into the COVID-19
pandemic in Europe, and more detailed evidence will emerge to make deeper
judgements about the long-term contribution of the EU to the public and

Netherlands Institute of International Relations. https://www.clingendael.org/publication/
globahzatlon-paradox and coronavirus-pandemic (last vmted 13 June 2020).

48

(last vmted 13 June 2020)
49 “The common EU response to COVID-19 | European Union.” 13 May. 2020, https://europa.

eu/european-union/coronavirus-response_en (last visited 13 June 2020).
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economic health of its Member States and on the international stage. The
purpose of the paper is: to explain the nature of the responses that have been
seen in the EU health law context; to highlight where there are already issues
in the current law or its operation; and to indicate where future effort is needed,
both at the technical and conceptual level in relation to EU health law.

Whereas the EWRS worked in providing alerts about the nature of the threat, the
EU does not have sufficient authority to coordinate the delivery of healthcare,
at the point of use, between Member States. Practical healthcare support,
between countries, has been largely bi-lateral.®® Whether this is the sort of
response that realises the aims of the EU, or its commitment to fundamental
human rights, should be debated (especially given the potential continuing
duration of the pandemic). How far do the Member States (and their citizens)
wish to move towards a federal EU? It is appropriate to link this debate to the
response seen to the last crisis, faced by the EU, - the economic crisis of 2008
- where, as now, the instinct of the individual Member States was to sideline
the EU and to assert their authority over the EU institutions. Will there be an
economic response, based on austerity, and will any economic response be
measured against its impact on individual citizens’ fundamental human rights,
to access to health care and to share in the scientific and cultural (i.e. medical)
advances of their community?*!

There are practical ways that the existing EU health law could be strengthened:
the (spirit of the reforms in the) Clinical Trials Regulation and Medical Devices
Regulation need to be implemented as soon as possible; the safeguards of the
General Data Protection Regulation, particularly in relation to risk assessment
and data protection, by design and default, must be ensured by robust scrutiny
and enforcement by national and European supervisory authorities.

Beyond its own boundaries, the EU has taken a strong stance in contributing
to the international effort in responding to the pandemic. The problem is one
that is likely to remain for a number of years. One of the crucial elements, in
responding to the continued crisis, is likely to be international co-operation,

50 This tension can also be observed with the procurement of prospective Covid-19 vaccines,
whereby a coalition of four EU member states have concluded a joint EU vaccine strategy
and budget coordinated by the European Commission. The concern raised is that four
Member States have acted to bind all the Member States. https:/ /www.euractiv.com/section/
all/short_news/belgium-criticises-vaccine-buying-solo-run/ (last visited 16 June 2020).

51 See, Universal Declaration of Human Rights, Articles 25 and 27(1) (The United Nations,
1948, art. 21.3)
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especially in the face of the United States of America’s withdrawal from the
WHO. The EU’s continued voice, in international collaboration, is extremely
important. The EU has a commitment to ensuring fundamental human rights.
There is a temptation to see a pandemic as requiring a “state of exception” — an
extraordinary response compared with the normal expectations, particularly
in relation to human rights. Perhaps the greatest contribution that the EU
could make is to: ensure that responses to the COVID-19 pandemic respect
fundamental human rights to dignity and autonomy in the imperative context
of solidarity; and that all jurisdictions recognise that one of the fundamentals
of effective public health is maintaining human rights and the rule of law.

Appendix - A Brief Introduction to the EU and Health.

The European Union (EU) is a supranational organisation that has evolved into
its current iteration as part of the twin projects to create a new Europe after its
long history of wars culminating in World War II. The Council of Europe was
created as an international, intergovernmental body to ensure European justice
and culture;> the EU is the current expression of the project to ensure peace
through free trade, and to strengthen the combined position of its Member
States in the context of the shifting geopolitical gravity.

After World War II, Belgium, France, West Germany, Italy, Luxembourg and
The Netherlands first formed an alliance, around the production of coal and
steel - the means of war.* The broader project was to create a greater alliance.
Churchill spoke of the need for a “United States of Europe’”; Schumann created
a plan to move to a united Europe.>® The twin growth trajectories of the degree
of federation of the Member States, and the number of Member States have
followed. From the 1950s, the number of Member States has moved from six, to
nine, to 12, to 15,to0 25, to 28, and, with Brexit, to 27. In terms of a geographical
coverage, most of the countries in Western Europe are Member States of the EU
and share public health risks through EU free movement policy.

52 For more information, see e.g. R. O’Connell and S. Gevers, ‘Fixed Points in a Changing
Age? The Council of Europe, Human Rights, and the Regulation of New Health
Technologies’, in: M.L. Flear, A.M. Farrell, T.K. Hervey and T. Murphy (Eds.), European
Law and New Health Technologies, Oxford: Oxford University Press 2013, p. 46-69.

53  See Article 3(1) TEU

54  European Coal and Steel Community, Treaty of Paris, 1951.

55 Churchill, W. S. “Speech to the Academic Youth”, University of Zurich, 1946; Schumann,
R. Declaration of 9" May 1950.
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The move from shared control over coal and steel to a European Economic
Community was about creating a free trade area.’® The Maastricht Treaty, of
1992, took that trade community further towards a federal union - a “European
Union” with the internal market, single currency and the social chapter. This
proved a movement too far for many, with negotiated opt-outs from the
social chapter and single currency from the outset. The derailment of the
next phase of the trajectory followed with the rejection by Member States of
the proposed “Constitution” of the EU" The purpose of the Lisbon Treaty
(entering into force in 2009), in relation to the degree of federalisation, require
two perspectives: it is merely a consolidation of the administrative changes
necessary to run institutions with 27 Member States; it is the next step to
federalism. From the early 1970s, this EU project has had, at its heart, the idea
that Europe is one market where free movement of people to participate in
that market is crucial. Where there is movement of people, animals, goods and
services, across national (and internal) borders, there is a public health issue.

The TEU and TFEU create an explicit balance between the power of the EU
and the power of the Member States.’® The EU has no exclusive power relating
to health.” The EU has shared power with the Member States to act in relation
to “common safety concerns in public health matters, for the aspects defined
in [the TFEU]”.® Under specific conditions,”’ the EU has a supplementary
competence to: create legislation in order to meet common safety concerns
in relation to health matters within specified, narrow areas relating to human
blood and organs; to pharmaceutical and medical devices regulation; to
phytosanitary issues in relation to health;®* it also has power to support Member
States in relation to the promotion of health. It has a stated policy of “Health
in All Policies and Activities” - that in everything it does, the institutions of

56 Treaty Establishing the European Economic Community, Treaty of Rome, 1957.

57 Treaty Establishing a Constitution for Europe, 2004. Rejection by Dutch and French
voters, 2005 led to the abandoning of the Treaty.

58 See generally, A.P. van der Mei and E. Vos, ‘EU health law and policy’, in: PJ. Kuijper
et al. (Eds.), The Law of the European Union, Fifth Edition, Alphen aan den Rijn:
Wolters Kluwer 2018; D. Sindbjerg Martinsen, ‘Governing EU health law and policy -
on governance and legislative politics’, in: T.K. Hervey, C.A. Young and L.E. Bishop
(Eds.), Research Handbook on EU Health Law and Policy, First Edition, Cheltenham, UK:
Edward Elgar Publishing 2017, p. 36-60.

59 Compare Article 3 TFEU.

60 Article 4(2)(k), TFEU.

61 See Articles 6 and 168 of the TFEU.

62 Article 168(4), TFEU.
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the EU must consider the impacts on human health.®® The EU can also create
legislation, binding on all its Member States, to “adopt incentive measures
designed to protect and improve human health and in particular to combat
the major cross-border health scourges, measures concerning monitoring,
early warning of and combating serious cross-border threats to health” but
excluding any harmonisation of the laws and regulations of the individual
Member States.*

63 Article 168(1), TFEU.

64 Article 168(5) TFEU, which goes on to include specific power to create “measures which
have as their direct objective the protection of public health regarding tobacco and the abuse
of alcohol, excluding any harmonisation of the laws and regulations of the Member States.”
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Abstract: Peru’s turn to confront the new virus called Covid-19
was inevitable. President Martin Vizcarra’s administration sought to
contain the expansion of the virus just 5 days after the first case of an
infected patient. These decisions were accompanied by unprecedented
economic measures, which aimed to alleviate the impact the
quarantined citizens of Peru. This effort failed to effectively reach
the public promptly, despite their good intentions. The government’s
strategy addressed three key issues detailed in this article. This is
a country where a significant sector of the population is in poverty
and extreme poverty, to whom the income strategy was not actively
implemented using the transferred budget.

Keywords: Pandemic; Compulsory Social Isolation; Quarantine in
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Introduction

At the Jorge Chavez International Airport, the arrival of passenger showing
symptoms specified by the World Health Organization (WHO), especially
those showing signs of coughing, difficulty breathing and, above all fever, was
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expected. The idea was to confine this passenger arriving from Asia, specifically
from China'. Peru sought situational control by listing all contacts made by
symptomatic people, prior to their arrival at the airport, to place them in isolation
and avoid community spread. The Ministry of Health concentrated on preparing
the transport* and place of isolation for these individuals and those with whom
they came in contact at the airport®. However, the events did not occur as planned.
Patient Zero did not arrive from Asia and did not present any symptoms: he went
unnoticed through a process unprepared to contain him.

Chronology and Actions Taken

On March 6 2020%, the first COVID-19 patient, a 25 year old male, was confirmed
— he had returned to Lima, Peru, from a trip in Europe®.

1 The “National Plan for the Preparation and Response to the Risk of Introduction of the
Coronavirus 2019-nCov” was approved by Ministerial Resolution N° 039-2020/MINSA,
dated January 31% , 2020, which focused on people who had previously been in China and
presented symptoms.

2 The news about the measures and the Mobile Hospital enabled at the Jorge Chdvez
International Airport, located in the Constitutional Province of Callao, can be seen
at:https://portaldeturismo.pe/noticia/minsa-muestra-hospital-movil-ante-posible-ingreso-
de-coronavirus-por-aeropuerto-jorge-chavez/

3 The news that Peru had arrangements for the arrival of patient zero can be seen at: https://
www.elperuano.pe/noticia-plan-accion-frente-al-covid19-90634.aspx

4 The news can be consulted in https://andina.pe/agencia/noticia-presidente-vizcarra-
confirma-primer-caso-coronavirus-peru-787293.aspx

5  Indeed, the patient zero arrived at Jorge Chavez International Airport in Lima, the capital of
Peru, on February 26, 2020, he was asymptomatic and passed the controls easily, because
in that time only those people with fever and who came from Asia mainly from China
were sought. In an interview, the patient reported that on February 29, for the first time
he had symptoms of cough without fever. When he went to a private hospital to rule out
COVID-19, the COVID test was not carried out because he had no fever, so they sent him
home, after this situation he called to National helpline number and a sample was taken.
The first case of COVID-19 was confirmed on March 6, 2020. The patient infected his
nuclear family: his grandfather and grandmother aged 78 and 74, respectively, as well as
his 7-year-old cousin. The boy’s classes started on February 26, 2020. For that, the school
was forced to suspended classes and closed. By that time, there were 6 COVID-19 positive
people in Peru. The interview can be seen at https://www.facebook.com/ATVNoticias9/
videos/766883033839827/?7v=766883033839827 and the news of the student infected
at https://gestion.pe/tendencias/coronavirus-en-peru-menor-de-siete-anos-es-uno-de-
los-contagiados-nndc-noticia/ and https://rpp.pe/lima/actualidad/coronavirus-covid-19-
colegio-newton-suspende-sus-clases-hasta-el-20-de-marzo-noticia-1250306
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On March 11 2020, the World Health Organization (WHO) declared the
COVID-19 a pandemic as its spread reached more than one hundred countries®.
The same day, also in accordance with the WHO?, the Peruvian Governmentissued
Supreme Decree No. 008-2020-SA to declare a National Health Emergency® for
a period of ninety (90) calendar days in response to COVID-19.

Thence, the Peruvian Government took progressive measures regarding the
Coronavirus.

On 12 March 2020, by Vice-Ministerial Resolution No.079-2020-MINEDU, the
start of the new school year was suspended until 29 March. Technical schools,
public and private institutes and universities were suspended until 30 March,
by Vice-Ministerial Resolution No. 080-2020-MINEDU and Vice-Ministerial
Resolution No. 081-2020-MINEDU respectively.

On March 13 2020, Supreme Decree No. 008-2020-MTC ' suspended the
arrival/departure of flights from/to Europe and Asia.

The same day saw prohibition of any gathering with more than 300 people, in
accordance with the Ministerial Resolution No. 297-2020-IN"!, which mandated
public adherence, as long as the Health Emergency remained in force.

Nine days after patient zero was confirmed, March 15, Peruvian President Engr.
Martin Vizcarra broadcasted a televised message nationwide, calling a State of
National Emergency'? and requiring all citizens to follow “Obligatory Social

6 Can be seen at https://www.who.int/es/news-room/detail/27-04-2020-who-timeline---covid-19

7  According to Article 6(e) of Legislative Decree No. 1156 and Section 5.5 of Article 5
of Supreme Decree No. 007-2014-SA, the statement of pandemic by the World Health
Organization constitutes a case of the health emergency.

8  This regulation can be seen at https://cdn.www.gob.pe/uploads/document/file/605928/
DS_008-2020-SA .PDF

9  The Health Emergency is defined by the Article 5 of Legislative Decree No. 1156: “The
health emergency is a state of high risk or damage to the health and life of populations,
resulting from the existence of situations of outbreaks, epidemics or pandemics. Likewise,
a health emergency is when the response capacity of health system operators to reduce
the high risk of the existence of an outbreak, epidemic or pandemic or to control it is
insufficient at the local, regional or national level.”

10 This regulation can be seen at https://cdn.www.gob.pe/uploads/document/file/565943/
DS_008-2020-MTC .pdf

11 This regulation can be seen at https://busquedas.elperuano.pe/normaslegales/suspenden-

otorgamiento-de-garantias-inherentes-al-orden-publ-resolucion-ministerial-n-297-2020-
in-1864485-1/

12 The State of Emergency is regulated in article 137 of the Political Constitution of Peru,
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Isolation” for 15 days, starting on March 16", allowing only the activities the
government deemed essential.'* The national borders were closed at 23:00
hours that day and all public, public-private and private hospitals were under
the direction of the Ministry of Health during this Health Emergency period'.
The Peruvian President also ordered the armed forces'® to be on the streets to
support the police forces, in ensuring compliance with all the provisions, as well
as ordered all the health care institutions to contribute to the National Health
System. These rules were officiated by Supreme Decree No. 044-2020-PCM"".

Peru acted early in implementing quarantine, resulting in only 71 citizens infected
with Covid-19'® and none yet registered deceased — the nation was described as

however, even in a state of emergency there are Human Rights that cannot be restricted,
the foregoing in accordance with article 4 of the International Covenant on Civil and
Political Rights and article 27 of the American Convention on Human Rights, ratified by
Peru.

13 Under Articles 3 and 4 of Supreme Decree 044.2020-PCM, the exercise of Constitutional
Rights concerning personal freedom and security, the inviolability of the home, and
freedom for meeting and transit within the territory, included in Article 2, paragraphs 9,
11 and 12 and subparagraph f of paragraph 24 of the Political Constitution of Peru, was
suspended. In addition, the exercise of the right of freedom of transit was limited, only
being allowed for the purchase of food, medicines, and emergency health attention, and
the development of activities considered essential.

14 According to article 2, in line with article 4 of Supreme Decree 044-2020-PCM, the
following are considered essential goods and services: food supply, medicines, health
services (health facilities and diagnostic centers for emergencies), water services,
sanitation, electric power, gas, fuel, telecommunications, cleaning and solid waste
collection, funeral services, financial institutions, insurance, pensions, and others.

15 However, the care of patients infected with Covid-19 free of charge is only carried out in
public hospitals of the Ministry of Health and Regional Governments. Patients belonging
to Social Security (workers) are cared for in the Social Security Hospital Network and
patients who can pay directly or those who have private insurance are cared for in private
hospitals. In this sense, the government has had to negotiate rates with private hospitals
in order to send their patients to be treated in an Emergency when there were no beds
available in the public hospital.

16 According to The Center of Latin American Studies of American University in
Washington DC, Human Rights Groups expressed concerns about President Vizcarra
has tapped the army to help enforce the quarantine but the militarization response rising
Vizcarra’s popularity because the military also is helping to distribute supplies in poor
areas and set up field hospitals. This information can be seen at Latin American responses
to the Coronavirus: Some Inicial Hihtlights — Charles T. Call and Jeffrey Hallock https://

www.american.edu/centers/latin-american-latino-studies/upload/clals-callhallock-piece-
31march2020.pdf

17 This regulation can be seen at https://cdn.www.gob.pe/uploads/document/file/566448/
DS044-PCM_1864948-2 pdf

18 The Peruvian Ministry of Health reported on Sunday, March 15, 2020, 71 people were
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having the most restrictive quarantine in Latin America'®. The rate of infection
in Peru, at that time, was 3, namely one infected person infected three others®.

This nationwide mandatory social isolation was a great challenge for Peru, a
country with an estimated population of 32,824,358 inhabitants®'. As of 2020,
20.5% of Peruvian population is at, or below, the poverty line, equivalent to 6.5
million Peruvians, and 2.8% are in extreme poverty**.

Peru’s tough response was reasonable when considering the country’s health
structure deficits. On March 6 2020, when the first case of infection was
announced, there were only 100 Intensive Care Unit (ICU) beds available
nationwide® and on March 15 there were 276 ICU beds available —Peru was
actively increasing its supply of ICU beds, to adapt to the spread of COVID-19.

This was aggravated by the fact that the number of physicians and nursing
professionals was low?*; a Ministry of Health study, published in September 2019,
reported that the number of medical doctors and nurses per 10,000 inhabitants
was only 13.6 and 15.6% respectively. This was worrying when compared to

infected and no deaths had been recorded as a result of COVID-19. This news can be seen

at  https://www.gob.pe/institucion/minsa/noticias/108935-comunicado-oficial-de-prensa-
coronavirus-n-12

19 This news can be seen at https://www.bbc.com/mundo/noticias-america-latina-51924224

20 This information was given by the Peruvian President, Engr. Martin Vizcarra, at a press
conference. The video can be seen at https://www.youtube.com/watch?v=bm-L.OzlzNE4

21 Peruvian National Institute of Statistics and Informatics (INEI in Spanish). Demographic
Analysis Bulletin No. 37. PERU: Population Estimates and Projections by Province, Sex,
and Five-Year Age Groups 1995-2025. Lima 2009. p. 53.

22 On the basis of the provincial and district monetary poverty map published by the Peruvian
National Institute of Statistics and Information. Lima, February 2020. P. 33 and subsequent.
Monetary poverty is considered for people who survive on less than S/ 344 per month,
which is equivalent to less than US$ 100; the report can be seen at https:/www.inei.gob.
pe/media/MenuRecursivo/publicaciones_digitales/Est/[Lib1718/Libro.pdf

23 This information was given by the Peruvian President at a press conference. This video can
be seen at https://canaln.pe/actualidad/martin-vizcarra-ahora-se-puede-atender-hasta-500-

personas-que-lleguen-cuidados-intensivos-coronavirus-n410101.
24 The evolution of the number of health professionals mentioned above nationwide during

the five years (2013-2018) is shown in Table No. 1. The information is from the Statistical
Compendium of Human Resources Information in the Health Sector, Peru 2013-2018.
General Directorate of Health Staff of the Ministry of Health. September 2019. P.30.

25 The number of medical doctors and nurses per 10,000 inhabitants between 2013 and 2018
is shown in Table No. 2. The information is from Statistical Compendium of Human
Resources Information in the Health Sector, Peru 2013-2018 General Directorate of Health
Staff of the Ministry of Health. September 2019. The Table 1 shows the evolution of the
number of these professionals nationwide during this five-year period. P.22
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the WHO’s* estimates of a required minimum number of 23 of each for every
10,000 inhabitants to provide adequate health care coverage.

Table N° 1

DISTRIBUTION OF DOCTORS FOR EACH 10,000 INHABITANTS
IN THE 5 REGIONS WITH THE HIGHEST NUMBER OF PEOPLE
INFECTED IN PERU
(2013-2018)

Region 2013 | 2014 | 2015 | 2016 | 2017 | 2018
Callao 21,7 23,7 245 15,5 254 22.5
Lambayeque 10,0 10,3 10,7 10,8 10,6 11,6
Lima 17,8 17,9 18.3 20,3 18,9 20,5
Loreto 48 5.2 5,1 5.8 6,2 7.2

Source: Statistical Compendium of Human Resources Information in the Health

Sector, Peru 2013-2018. General Directorate of Health Staff of the Ministry of
Health. September 2019.

Table N° 2

TOTAL NUMBER OF DOCTORS AND NURSES FOR EACH 10,000

INHABITANS IN PERU
(2013-2018)
Professional | 2013 | 2014 | 2015 | 2016 | 2017 | 2018
Medical Doctors 11,5 11,9 122 12,7 12,8 13,6
Nurses 11,8 12,7 12,8 13.5 14,1 15,6

Source: Statistical Compendium of Human Resources Information in the Health

Sector, Peru 2013-2018 General Directorate of Health Staff of the Ministry of
Health. September 2019

26 The WHO recommendation can be seen at https://www.who.int/hrh/workforce_mdgs/es/
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It was essential to reduce the level of contagion among the public to prevent
the foreseeable overload and resulting collapse of the Peruvian health system
through the compulsory confinement of the population.

Considering the difficulty of asking more than 6 million impoverished people
to stay home, unable to make a daily income, the Peruvian government decided
to implement economic support for the most vulnerable population. On
March 17 2020, two days after the beginning of the quarantine, an amount of
S/. 3807, approximately US$ 107, was granted per person to cover the first
fifteen days. According to the Peruvian Minister of Economy, Maria Antonieta
Alva, the bonus was below the monthly minimum vital income of S/ 930 (US$
262 approximately) as it was based on average urban food expenses without
considering other expenses, such as rent®.

On March 18, the Government announced a curfew from 8 p.m. to 5 a.m.
nationwide, except in the Loreto and Lambayeque Regions where it would begin
at 6 p.m.* Two towers were being dedicated exclusively to the care of Covid-19
patients in the village*', built to accommodate the athletes of the Pan American
Games, held in Lima in 2019. These two towers provided 50 ICU beds and 150
hospitalization beds®, increasing the number of ICU beds to 236. The aim of the
Ministry of Health was to gather the serious cases in this village to be attended
to by highly specialized health staff.

27 This news can be seen at https://elperuano.pe/noticia-gobierno-otorgara-un-bono-s-380-a-
cada-familia-vulnerable-93123.aspx

28 Exchange rate S/ 3.545 per US dollar, published by the Peruvian Superintendence of
Banking and Insurance (SBS) on March 17, 2020. This information can be seen at https://
www.sbs.gob.pe/app/pp/SISTIP_PORTAL/Paginas/Publicacion/TipoCambioPromedio.
aspx

29 This report can be seen at https://www.bbc.com/mundo/noticias-america-latina-51924224

30 This news can be seen at https:/larepublica.pe/politica/2020/03/18/coronavirus-martin-

vizcarra-sobre-toque-de-queda-esta-medida-es-para-evitar-la-prorroga-de-aislamiento/

31 The village built in the district of Villa El Salvador in Lima, capital of Peru, is a housing
complex built to house 10,000 athletes in the Pan American Games in Lima 2019. The
Village consists of 7 towers with 3,288 rooms, all equipped with water, power, natural
gas, wide elevators, podo-tactile floors and Braille signs. The Peruvian government
implemented two towers and the clubhouse for the care of COVID-19 infected people, the
first phase finished on March 30, 2020 enabling 900 hospitalization beds. The attention
is in charge of the Social Security-ESSALUD: https://www.lima2019.pe/noticias/villa-
panamericana-legado-hoy-abre-puertas-para-recibir-pacientes-coronavirus

32 This news can be seen at https://www.gob.pe/institucion/minsa/noticias/109514-gobierno-
presenta-nuevo-hospital-de-ate-que-sera-exclusivo-para-casos-de-coronavirus




278 Medicine and Law

That same day, the Ministry of Health announced a strategy to safeguard elderly
people, a population at greater risk due to medical complications: they would
be vaccinated at home against pneumococcus, with the process beginning in
the city of Lima through teams focusing on nursing homes and shelters for the
elderly®. Pregnant women were advised to avoid health centers for prenatal
check-ups, especially those with comorbidities such as hypertension, diabetes
and malnutrition and recommended compliance with quarantine and only access
emergency services if there is any sign of alarm, indicated on their prenatal
control cards™.

On March 19 2020, the Ministry of Health was briefed about the first death
related to the disease, a 78-year-old man with a history of high blood pressure,
admitted to the intensive care unit of the Peruvian Air Force Hospital, on March
17 due to severe respiratory failure®. There were 234 infected people in Peru at
that time, 19 hospitalized and 7 in Intensive Care Units®.

On March 20, in the midst of the fight against Covid-19, the Minister of Health,
M.D. Elizabeth Hinostroza, was replaced by M.D. Victor Zamora because he is
a specialist in public health and the government considered him necessary in the
face of the pandemic?’.

That same day, S/. 100,092,487 million soles, equivalent to slightly over US$
28 million, was announced for a massive purchase of 1.6 million rapid and
molecular test kits®®, as a strategic objective for the timely detection of infected
people, and mandated any necessary isolation to avoid the chain of transmission.
The aim was to carry out 12,000 tests a day.

33 The Official Statement No. 16 of the Peruvian Ministry of Health can be viewed in

https://www.gob.pe/institucion/minsa/noticias/109459-pacientes-adultos-mayores-seran-
vacunados-contra-el-neumococo-en-sus-domicilios-comunicado-n-16

34 This news can be seen at: https://www.gob.pe/institucion/minsa/noticias/109483-gestantes-
deben-ir-a-emergencias-solo-si-presentan-signos-de-alarma-que-figuran-en-tarjetas-de-

control-prenatal

35 The Official Statement No. 20 of the Ministry of Health can be seen at https://www.gob.pe/
institucion/minsa/noticias/109580-minsa-lamenta-el-sensible-fallecimiento-del-primer-
paciente-a-causa-de-infeccion-covid-19-comunicado-n-20

36 The number of infected can be consulted at https://www.gob.pe/institucion/minsa/

noticias/10958 1 -numero-de-nuevos-casos-de-covid-19-esta-dentro-de-la-curva-esperada-
por-autoridades.

37 This news can be seen at https://elperuano.pe/noticia-victor-zamora-mesia-es-nuevo-
ministro-salud-93289.aspx

38 This news can be seen at https://www.gob.pe/institucion/mef/noticias/109746-gobierno-
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One day after being appointed, the new Minister of Health decided to suspend
the vaccination for elderly people, until the end of quarantine, and vaccinated
health professionals first. This decision was taken after the Dean of the Peruvian
Nurses Association said that a nurse from the vaccination team had been infected
and health workers were being sent out without adequate protection, requesting
a vaccination plan for health care professionals®.

On March 26, 4 days before the compulsory 15-day quarantine ended, the
Government announced a necessary extension until April 12, 2020, which was
formalized by Supreme Decree No. 051-2020-PCM*.

On March 27 2020, the Peruvian government adopted other measures to reduce
the quarantine’s economic impact, providing a second bonus of S/. 380, this time
in favour of vulnerable households of 780,000 self-employed workers with no
regular income. For dependent workers, they were allowed to freely dispose
of their intangible funds from Service Time Compensation (CTS in Spanish)
deposits, established by Law No. 30334, up to the amount of S/. 2,400, equivalent
to US$ 677. For employers, the Government provided a 35% subsidy for the
payroll of workers with salaries below S/ 1,500, equivalent to US$ 424. The
Government provided an economic transfer of S/. 213,650,000, equivalent to
US$ 60,267,938, to local governments, to assist in the purchase and distribution
of family baskets of basic necessities. All these measures were formalized by
Emergency Decree No. 033-2020*'.

After the announcement of these measures, Peru was praised for the best
economic plan in Latin America, mitigating the impact of the coronavirus
crisis, reaching over US$ 25 billion, equivalent to 12.5% of the country’s Gross
Domestic Product*?. The Minister of Economy announced the plan would

deteccion-del-coronavirus-covid-19

39 This news can be seen at https://diariocorreo.pe/edicion/lima/confirman-que-enfermera-dio-
positivo-por-coronavirus-y-piden-se-suspenda-vacunacion-pandemia-contagios-noticia/

40 This regulation can be seen at https://busquedas.elperuano.pe/normaslegales/prorroga-
del-estado-de-emergencia-nacional-declarado-mediant-decreto-supremo-no-051-2020-
pcm-1865180-2/

41 This regulation can be seen at https:/busquedas.elperuano.pe/normaslegales/
decreto-de-urgencia-que-establece-medidas-para-reducir-el-im-decreto-de-urgencia-

n0-033-2020-1865180-1/

42 Also, the newspaper article states the great fiscal discipline sustained by Peru for three
decades, allowed to undertake this Plan. This news can be seen at https://www.bbc.com/
mundo/noticias-america-latina-52104166
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consist on 3 phases with each having an estimated expense around US$ 8,500
million; the first would be a containment phase (by bonuses and subsidies), the
second phase would consist of a loan scheme to companies guaranteed by the
Peruvian State and the third an economic reactivation that would be done in 4
consecutive months.

On March 29, the Minister of Health stated that most of the infected were
registered in Metropolitan Lima and the Loreto region in the Amazon jungle,
where they had also been facing dengue fever®.

On March 30, the President strengthened the curfew by starting it at 6 pm,
instead of 8 pm to 5 am, to address the ongoing non-compliance. The curfew in
the 5 regions of Piura, Tumbes, La Libertad, Lambayeque, and Loreto would
start at 4 pm*.

1,065 positive cases were announced at the end of March: 190 hospitalized, 57
in ICU beds and 30 deaths®.

On April 1%, the Government announced the creation of the Covid Command,
composed of specialists with outstanding careers from all areas of the health
sector, to implement all actions aimed at the care of infected patients*.

The Chief of the Peruvian Covid Command, two days after beginning work,
stated the list of assisted ventilation equipment in health facilities in the whole
public and private health sector had been unified. The number of equipment
available had increased from 276 to 500 . The Peruvian President, at a press
conference, informed about the manufacture of ventilators in the country that
had begun through the specialized personnel of the Peruvian Navy — 10 units
in the next few days were expected, known as “Samay”*%.

43 This article can be seen at https://www.gob.pe/institucion/minsa/noticias/111596-ministro-
zamora-en-loreto-se-necesita- reforzar-la Vlgllanc:la epidemiologica

44 This news can be seen at https: S 3.
en-5-regiones-empieza-a-las-4-pm/

45 Thls report can be seen at https: //WWW gob. pe/mstltuc10n/mmsa/not1c1as/ 111623-

comunicado-n-41

46 This news can be seen at: https://elperuano.pe/noticia-creacion-comando-covid-potenciara-

labor-sanitaria-93799.aspx
47 The availability of ICU in Peru has risen to 500 https://www.gob.pe/institucion/minsa/

noticias/111799-comando-de-operaciones-covid-19-eleva-a-500-la-disponibilidad-de-

ventiladores-mecanicos-para-enfrentar-la-pandemia
48 The word “Samay” comes from the Quechua language, which is an Andes Peruvian native
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On April 3, the Peruvian State launched the web page known as Situational
Data Covid-19 (“Sala Situacional Covid-19” in Spanish) to share relevant
information online, where all updated statistical information can be consulted®.

By April 7, a total of 330,000 rapid tests had arrived in Peru which were being
applied complementarily to the molecular tests: 10,104 rapid tests had been
applied, of which 9,572 were negative and 532 were positive™.

On April 8, the Peruvian President announced that the quarantine shall be
extended to April 26 2020 and the number of infected people was 4,3425!,

By April 9, 9,000 daily tests were being performed, totalling to 56,681 tests
completed with 5,897 positive results®. On April 14, 10,000 daily tests were
carried out, the highest number of daily sampling in South America, and
totalled to the processing of 102,216 samples with molecular and serological
or rapid tests, with 10,303 positive results>.

Also on April 9, Peruvian Ombudsman Atty. Walter Gutierrez said only
10 regions of Peru had implemented the 10% of the budget granted by the
Economy and Finance Ministry to deal with the pandemic®. Among those
Government Regions that had not executed their budget were the most affected
by the virus: Callao, Piura y Lambayeque, which had only executed 7.3%,
2.5%, and 1.7% of it, respectively. The government decided to implement the
Lambayeque region’s budge™®.

language it means “breathe”, the news can be seen at https://www.gob.pe/institucion/
minsa/noticias/111871-peru-producira-sus-propios-respiradores-artificiales-para-la-
atencion-de-pacientes-covid-19

49 The Situational Data of Covid-19 in Peru can be seen at https://covid19.minsa.gob.pe/
sala_situacional.asp

50 news can be seen at https://www.gob.pe/institucion/minsa/noticias/112060-son-330-mil-
las-pruebas-rapidas-distribuidas-en-lima-y-regiones

51 This news can be seen at https://andina.pe/agencia/noticia-cuarentena-coronavirus-se-
amplia-hasta-26-abril-anuncia-presidente-vizcarra-792152.aspx

52 This news can be seen at https://www.gob.pe/institucion/minsa/noticias/112153-peru-

analiza-9-000-pruebas-diarias-como-parte-de-estrategia-para-combatir-el-covid-19

53 This news can be seen at https://www.gob.pe/institucion/minsa/noticias/119197-minsa-

supero-las-10-mil-pruebas-diarias-para-vigilar-el-comportamiento-del-covid-19-en-el-pais

54 The news reports states that when they consulting the Economy and Finance Ministry’s
website 15 regional governments had implemented less than 10% of the budget granted.
This news report is available in https://ojo-publico.com/1740/dato-de-defensor-del-
pueblo-de-gasto-para-combatir-covid-19-es-cierto

55 The newspaper report states that the Lambayeque region was granted S/. 15,808,843
for the national emergency and has implemented 24.4% as of April 30. On April 30,
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On April 14, 2020, the government published the Ministerial Resolution No.
193-2020-MINSA, a technical document for the prevention, diagnosis and
treatment for people affected by Covid-19 in Peru. This document indicated
the different medicines that must be applied for the treatment of patients
with mild, moderate and severe cases. The treatments involve Chloroquine
Phosphate, Hydroxychloroquine and Azithromycin, avoiding the use of non-
steroidal anti-inflammatory drugs.

On April 19, the second rapid test batch arrived, consisting of another 330,000
kits from China, allowing 12,000 tests per day*®. The Minister of Health said
that these tests were prioritized for frontline health care personnel as well as
the police and military. On that day, 15,628 confirmed positive cases were
reported?’.

The same day, Emergency Decree No. 042-2020® was enacted to grant a bonus
of S/. 760 soles, equivalent to US $ 214, in favour of households in poverty
or extreme poverty in the rural area, amounting to a total of S/. 836,180,640.

Continuing with its economic Plan, on April 23, the Government announced
an additional Universal Family Bonus of S/. 760 to address the 6.8 million
households (75% of the nation) that do not have regular income and are not on
the payroll as dependent workers, mobilizing a total of 5.168 million soles™.

the Ombudsman’s Office asked the Prosecutor’s Office to investigate the “negligible”
budgetary expenditure for handling the Covid-19 cases in Lambayeque. Also, the chief of
the Ombudsman’s Office of Lambayeque, Julio Hidalgo, indicated that S/.15,808,843 is not
being implemented effectively, efficiently and diligently and despite “46 days have passed
(April 30), and having the Lambayeque Region a larger care needs in the health services to
attend to the Covid-19 cases, the budgetary progress is really very small.” The information
can be seen at https://www.laindustriadechiclayo.pe/noticia/1588482063-gobierno-central-
ejecutara-el-presupuesto-de-lambayeque-destinado-a-enfrentar-el-covid-19

56 This news can be seen at https://www.tvperu.gob.pe/noticias/nacionales/covid-19-llega-al-
pais-segundo-lote-de-300-mil-pruebas-rapidas

57 This news can be seen at https://www.gob.pe/institucion/minsa/noticias/126658-
minsa-casos-confirmados-por-coronavirus-covid-19-ascienden-a-15-628-en-el-peru-
comunicado-n-70

58 This regulation can be seen at https://busquedas.elperuano.pe/normaslegales/
decreto-de-urgencia-que-establece-medidas-extraordinarias-de-decreto-de-
urgencia-n-042-2020-1865631-2/

59 This news can be seen at https://rpp.pe/economia/economia/gobierno-extendera-bono-de-
s-760-quienes-seran-los-beneficiados-noticia-1260638
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The Ombudsman’s office stated that the distribution channels of bonuses
towards impoverished families must be prompt improved for timely payment®.

On April 24 2020, two more towers of the Pan American Village were made
available, increasing the nation’s capacity by 1,000 additional beds for patients
with Covid-19 who required hospitalization without intensive care®. At that
time, the number of confirmed cases was 27,517

Five days later, the Ministry of Health informed that the Unified Health
System had 822 ICU beds and 637 of these were in use leaving 185 available
nationwide®. 517 of ICU beds were in Lima and Callao, with 488 in use and
only 29 available.

On May 6, the Dean of the Peruvian Nurses Association indicated 1,278
infected nurses nationwide, consequent to the lack of personal protection
equipment®. Also, the Peruvian Medical Association reported the death of
four physicians and one other who had his bachelor’s degree in medicine®.
This day saw 1,600 beds in the Pan American Village occupied, becoming one
of the largest isolation complexes on the continent®.

On May 8,2020, the 54" day of the State of Emergency, the Peruvian President,
Engr. Martin Vizcarra, declared that the quarantine shall extend for two more
weeks, namely until May 24 2020, as the infection rate was at 1.2, still too
high for the goal of 1. The number of people infected by Covid-19 was 61,847.

60 The Ombudsman Office recommendation on April 7, 2020, was made long before the

announcement. This information can be seen at: https://www.defensoria.gob.pe/defensoria-

del-pueblo-se-debe-fortalecer-los-canales-de-atencion-para-cobro-oportuno-del-bono-de-
s-380-por-parte-de-familias-pobres/

61 Also, a tower was equipped for a health staff housing that works in the Village: the news
can be seen at https://www.lima2019.pe/noticias/villa-panamericana-aumento-capacidad-

para-atender-pacientes-coronavirus
62 This news can be seen at https://www.gob.pe/institucion/minsa/noticias/131667-minsa-casos-

confirmados-por-coronavirus-covid-19-ascienden-a-27-517-en-el-peru-comunicado-n-78

63 This announcement can be seen at https://www.gob.pe/institucion/minsa/noticias/142142-
peru-implemento-822-camas-uci-para-la-atencion-de-pacientes-covid-19

64 This news can be seen at https://gestion.pe/peru/coronavirus-peru-colegio-de-enfermeros-
del-peru-pide-que-se-amplie-el-estado-de-emergencia-hasta-fines-de-mayo-estado-de-
emergencia-cuarentena-nndc-noticia/

65 This statement can be seen at https://www.cmp.org.pe/cmp-realiza-izamiento-a-media-
asta-en-honor-a-medicos-fallecidos/

66 This news can be seen at https://www.lima2019.pe/noticias/legado-juegos-panamericanos-
lima-2019-emergencia-sanitaria

67 The press conference can be seen at https://www.youtube.com/watch?v=bm-L.OzIzZNE4
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The same day, Ministerial Resolution No. 270-2020-MINSA was published
and indicated the cardiovascular adverse effects of Chloroquine and
Hydroxychloroquine, recommending that an initial electrocardiogram be
performed and repeated every 3 day from the beginning of the patient’s
treatment with these drugs.

The government’s focus on Covid-19 patients inevitably reduced attention
regarding those non-infected who had chronic and/or severe illnesses, with or
without being immunocompromised. The non-infected patients experienced
interruptions with many of their ongoing treatment, diminished quality of
life, deterioration of their health and illness, aggravation with the latency of
developing severe complications.

In the midst of this tragedy for the patients mentioned above, by Ministerial
Resolution No. 262-2020-MINSA, a Technical Document on the Treatment of
Oncological Patients during the Covid-19 Pandemic, was published to address
the need to initiate or continue such treatment (especially chemotherapy,
oncological surgery or radiotherapy). Patients’ needs for treatment were
assessed through individual evaluations, based on different considerations,
such as clinical stage, age, type of cancer and prognosis, while also informing
them on the increased risks of contagion from Covid-19%. For other kinds of
chronic illnesses, there was no pronouncement or possibility for patients to
start or continue their treatment at hospital or to receive their medicine.

Since May 10 2020, by Legislative Decree No. 1490, the government tried to
promote direct telemedicine, for the first time in Peru, for medical consultations
that were suspended nationwide, since the start of the Health Emergency.
This practice nullified any risk of contagion, between physician and patient,
especially for those most vulnerable to Covid-19%.

Not all hospitals, in the health system, have the necessary platforms or tools
to carry out teleconsultation or were not enrolled in the national telemedicine
network. Patients were not accustomed to this new method of consultation as,
for the past 15 years such teleconsultation were only carried out by a health

68 The regulation was published on 12 May 2020 https://www.gob.pe/institucion/minsa/
normas-legales/563114-262-2020-minsa

69 Meza Vidsquez, Rosa Teresa. Lecture about Peruvian Telemedicine in Webinar:
“Telemedicine in Latin America” Brazilian Society for Medical Law and Bioetichs
- ANADEM, May 25, 2020. https://www.liveanadem.medicineeventos.com.br/

login/?redirect_to=https%3A%2F%2Fwww liveanadem.medicineeventos.com.br%2F25-
de-maio%?2Fc
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professional from health establishments in remote or rural areas, to gain access
to a specialist physician from more complex hospitals, where the patient may
or may not be present”.

Elective surgeries were also suspended to enable resources to address the
pandemic and only emergency surgeries were performed.

At the time of writing this article, Peru did not have the statistics regarding
the total numbers of elective surgeries that were suspended in the country.
According to research, by University of Birmingham’', an estimated 7,478
elective surgeries were cancelled each week in Peru, due to Covid-19.

On May 12, the Dean of the Peruvian Medical Association reported 820
physicians were infected with 16 deceased’, 11 of whom were from the Loreto
Region’” which had a ratio of 7.2 physicians for every 10,000 inhabitants in a
population of 1,085,37577.

Conclusions

In Peru, it has been necessary to provide Personal Protection Equipment,
medicines, oxygen balloons, increase the numbers of hospitalization and ICU
beds and hire more healthcare professionals. The overcrowding of deaths in

70 The Peruvian National Telemedicine Network has 2,043 integrated health centers. Up to
December 31,2019 these health centers carried out only 6,170 teleconsultations nationwide.

71 Bhangu Aneel and Others. Elective Surgery Cancellations due to the COVID-19 pandemic:
Global Predictive Modeling to Inform Surgical Recovery Plans. British Journal of Surgery,
Virtual Issue: COVID-19, May 15, 2020 https://bjssjournals.onlinelibrary.wiley.com/doi/
toc/10.1002/(ISSN)1365-2168 COVID-19

72 This news can be seen at https://gestion.pe/peru/colegio-medico-del-peru-820-galenos-

estan-contagiados-de-covid-19-y-16-han-fallecidos-nndc-noticia/
73 According to the Environmental Analysis of the Loreto Region published by the

Environmental Committee of the Loreto Region, in October 2010, the aforementioned region,
located in the Peruvian Amazon Jungle, represents the 28.7% of the Peruvian territory and
has 7 provinces: Maynas (capital Iquitos), Alto Amazonas (Yurimaguas), Loreto (Nauta),
Requena (Requena), Ramon Castilla (Caballo Cocha), Ucayali (Contamana) and Datem del
Marafion (Barranca), consisting on 51 districts.

74 PERU: Population Estimates and Projections by Region, Sex and Five-Year Age Groups
1995-2025 Demographic Analysis Bulletin No. 37. Peruvian National Institute of Statistics
and Informatics. Lima, 2009. p. 53.

75 Statistical Compendium of Human Resources Information in the Health Sector, Peru 2013-
2018 General Directorate of Health Staff of the Ministry of Health. September 2019. The
density of medical doctors per 10,000 inhabitants in the indicated five-year period at Loreto
Region and the other three regions having the highest number of infections in Peru.
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represents a potential source of infection especially in the highest number of
Covid-19 infections in five regions in Peru: Lima, Callao, Lambayeque, Piura,
and Loreto”® may describe the limited resources available, especially true for
the last 3 regions mentioned that showed much higher rates of death than the
national average””.

As of May 13 2020, a total of 73,306 diagnosed cases have been detected in
Peru, with 2,169 deaths, 6,979 patients hospitalized and 806 under mechanical
ventilation”™ Although Peru responded promptly, it is facing the reality of
poverty, which forced people to ignore and to break quarantine restrictions to
work and provide for basic necessities, despite risks of contagion. With the first
economic bonds failing to reach all their beneficiaries, and the implementation
of other bonds delayed, the financial bonuses were only appropriately
distributed since May 14, 71 days from the start of social isolation.

The poor hospital infrastructure is evidenced by the excessively low
availability of ICU and hospitalization beds nationwide, the overcrowding of
hospitals, especially in Loreto, Piura and Lambayeque regions where there
are not enough beds for all patients, the lack of oxygen provision, mechanical
ventilation and drugs needed and the health professionals’ inadequate access to
personal protection equipment. The most populated city, in the Loreto region,
saw 12 physician deaths, 192 infected, 46 hospitalized patients (21 were
transported to Lima and 25 remain in Iquitos) and 13 in the ICU (8 in Lima
and 5 in Iquitos)™. 15 infected nurses were reported at the Regional Hospital of
Loreto, 13 in hospital, 5 of them receiving oxygen treatment and 3 in the ICU.
Regarding nursing technicians, 2 infected at the Hospitalization Service with 1
of them receiving oxygen treatment.*

76 This news can be seen at https://www.france24.com/es/20200513-m%C3%A9dicos-
peruanos-protestan-por-falta-de-equipos-de-seguridad

77 According to the publication on May 13, 2020, in the Peruvian Situational Data, Peru’s
fatality rate is 2.84%, regarding that Piura Region has a much higher fatality rate of
10.92%, Lambayeque 10.56%, and Loreto 4.52%. The information can be seen at https://
covid19.minsa.gob.pe/sala_situacional.asp

78 Minister of Health, until May 13, 2020.

79 This information was published by M.D. Max Theme Florez, Former Loreto Regional
Dean of the Peruvian Medical Association and current Medical Care Physician of the
Regional Hospital of Loreto regarding information updated to May 13, 2020.

80 information was provided by M.D. Graciela Meza Sanchez, Former Loreto Regional Dean
of the Peruvian Medical Association and current Medical Care Physician of the Regional
Hospital of Loreto regarding information updated to May 13, 2020.
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At the time of writing this article, according to the quarantine extension,
formalized by Supreme Decree No. 094-2020-PCM on May 23, 2020, the
quarantine in Peru was extended until June 30 2020%, three and a half months
of continuous obligatory social isolation. On May 24 2020, the number of
infected people was 119,959%2.

Although the number of infections across the country is constantly increasing,
the government indicates that the infection rate has decreased. However, if the
strategy of the Peruvian Ministry of Health is to carry out the largest number
of rapid tests daily (34,799 tests from May 24 to May 25, 2020) it must be
followed-up with medical assistance and treatment for Covid-19 patients. At
the same time it is necessary to establish a regional approach of management
for this pandemic, suggested by analysts to address the varying needs in
appropriate ways.

81 This regulation can be seen at https://busquedas.elperuano.pe/normaslegales/decreto-
supremo-que-establece-las-medidas-que-debe-observar-decreto-supremo-n-094-2020-
pem-1866708-1/

82 This report can be seen at https://covid19.minsa.gob.pe/sala_situacional.asp
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Introduction

On January 30 2020, at a meeting of the World Health Organization’s (WHO)
emergency committee, the outbreak of the new coronavirus was recognized as a
public health emergency of international concern. On March 11 2020, the WHO
officially recognized it as a pandemic.

In Russia, the first case of COVID -19 infection was recorded on January 31
2020." The virus’s source seemed to be beyond Russian borders: it was detected
in the Trans-Baikal Territory and the Tyumen Region of two arrived Chinese
citizens. The main increase in the number of detected cases began in mid-March,
due to timely preventive measures taken by executive authorities.

Acting in advance of a rapidly growing pandemic, on January 24, 2020, the
Chief State Sanitary Doctor of the Russian Federation issued Decree No. 2 “On
additional measures to prevent the importation and spread of a new coronavirus
infection caused by 2019-nCoV,” and on January 30 2020, the Russian Federation
Government imposed a ban on border crossing by Chinese citizens, arriving
from China.

The restrictions were introduced in Russia for the first time in history. The
measures to prevent the increase in COVID infections were as follows: self-
isolation; communication with foreign countries; classified non-working days;
introduction of the regime limits measures; widespread thermometry of the
population; establishment of adaptive patient-medication systems; and state
control of pricing of medical devices, which is a significant element in protecting
against potential infection. New measures of administrative and criminal liability
for violation of restrictions were introduced.

The spread of COVID -19 in Russia, at the beginning of the pandemic, did not
exceed the European average and amounted to ~20% and, after the introduction
of more stringent restrictive measures, including self-isolation, it fell to 3%.
Less than 2 months after the introduction of the self-isolation, the distribution
coefficient of coronavirus in Russia decreased to 0.89 and to 0.72 in Moscow.?

1 https://www.rospotrebnadzor.ru/region/korono_virus/epid.php.
2 https://tass.ru/obschestvo/8506237.
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According to the Ministry of Health of Russia, more than 40% of citizens testing
positive for coronavirus did not have any clinical manifestations.> Though in
3" place, in terms of detected cases, the number of deaths, as of May 24™ 2020,
amounted to 3249 people — less than 1% of the detected cases.*

In Russia, as of May 24" 2020, according to WHO and The Russian Federal
Service for Surveillance on Consumer Rights Protection and Human Wellbeing,
more than 8 million tests for Coronavirus were completed - the second largest
count internationally.’ To obtain data, on the emerging collective immunity in
Moscow, free testing for antibodies to COVID -19 began on May 15" 2020. The
data accumulated by May 22" indicated that among the 40 thousand tested, 14%
were positive for the antibodies.®

The Minister of Health of the Russian Federation believes that the first vaccines
against coronavirus will appear in late July,” with a statement supported by
Russia’s chief sanitary doctor statedthat vaccination against coronavirus will
begin with at-risk groups.?

The article discusses and systematizes the novels of Russian legislation on:

e restrictions and prohibitions introduced in the territory, as well as
liability for failure to comply

* measures aimed at organizing the provision of medical care during a
pandemic

e the legal status of patients, particularly the general innovations of a
supportive nature; restrictive measures for patients with COVID-19 and
the legal status of persons with other serious illnesses.

1. Restrictions in the Context of the Epidemic Spread of COVID-19 and the
Liabilities for their Violation

3 https://ria.ru/20200413/1569992364 html.

4 https://www.rospotrebnadzor.ru/region/korono_virus/epid.php.

5  https://www.rospotrebnadzor.ru/about/info/news/news_details.php?ELEMENT _
ID=14556.

6 https://rg.ru/2020/05/22/stali-izvestny-rezultaty-massovogo-testirovaniia-na-antitela-k-
koronavirusu.html.

7 https://www.interfax.ru/russia/708427.

8  https://www.kommersant.ru/doc/4350795.
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1.1 Legal Basis for the Introduction of High Alert Status and Removal of
Restrictions and Prohibitions

High alert was introduced in the constituent entities of the Russian Federation,
based on the provisions of Article 72 of the Constitution of the Russian
Federation’ which established joint jurisdiction of the Russian Federation and
its constituent entities in relation to the implementation of measures to combat
disasters, natural disasters, epidemics and the elimination of their consequences
on the basis of Federal Laws'.

The Decree of the President of the Russian Federation, on April 2, 2020, No.
239" and continued acts of the federal government'>!* propelled highest officials
of said entities to develop a set of restrictive measures to counteract the spread of
COVID-19. This national effort was based on the sanitary and epidemiological
situations in each entity.

The activities of organizations and individual entrepreneurs were suspended
and limited and a special procedure for movement was established to involve
the methodological recommendations of consumer protection agency,
Rospotrebnadzor' and chief state doctors. These measures did not apply to
medical and pharmacy organizations, grocery organizations and others providing
emergency and essential services'.

Constitution of the Russian Federation (adopted by popular vote on December 12, 1993).

10 Federal law of December 21, 1994 No. 68-FL “On the Protection of the Population and
territories from natural and man-made emergencies” and in order to ensure compliance
with the provisions of the Federal Law of March 30, 1999 No. 52-FL “On the Sanitary and
Epidemiological Well-Being of the Population™.

11  Decree of the President of the Russian Federation of 02.04.2020 N 239 “On measures
to ensure the sanitary and epidemiological well-being of the population in the Russian
Federation in connection with the spread of a new coronavirus infection (COVID-19)”.

12 Decree of the Government of the Russian Federation of April 2, 2020, No. 417 “On the
Approval of the Rules of Conduct Mandatory for Execution by Citizens and Organizations
upon Introducing a High Availability or Emergency Situation™.

13 Decree No. 2 of the Chief State Sanitary Doctor of the Russian Federation dated January 24,
2020 “On additional measures to prevent the importation and spread of new coronavirus
infection caused by 2019-nCoV” and dated March 2, 2020 No. 5 “On additional measures
for reducing the risks of importation and spread of a new coronavirus infection (2019-
nCoV)”.

14 The Russian Federal Service for Surveillance on Consumer Rights Protection and Human
Wellbeing.

15 Decree of the President of the Russian Federation of 02.04.2020 N 239 “On measures
to ensure the sanitary and epidemiological well-being of the population in the Russian
Federation in connection with the spread of a new coronavirus infection (COVID-19)”.
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The effectiveness of these restrictions will be evaluatedat the end of the pandemic.
This is a topic for our further comparative study of different nations’ situations.

Rospotrebnadzor proposed'® the phased removal of restrictive measures which
will involve 3 stages. The decision on specific measures at each stage is assigned
to the head of the region at the suggestion of the chief sanitary doctors and in
case of complications of the epidemic, restrictive measures may be resumed.

Some rules are expected to be maintained, until the creation of a vaccine
against COVID -19. To adapt to life with the virus, special guidelines have been
developed for various industries.!”

Restrictive measures differ in the territories of constituent entities depending on
the degree of infection within that region.

1.2 Restrictive Measures on the Example of Moscow

On May 24 2020, the recorded cases totaled 326 448 with 163 913'® in Moscow
- more than 50% of all identified cases. After May 25, less than half of the cases
in Russia were recorded in Moscow and the number of people who recovered
exceeded the number of those infected."

In Moscow, where COVID-19 had the highest spread, the most restrictive
measures were introduced.

By a decree of the Mayor of Moscow, dated as early as March 5 2020%, a
high-alert mode was introduced due to the threat of the spread of COVID-19.
Complementing federal bans, it included a ban on all public events, religious
facilities (until June 14, 2020), suspension of visiting city cemeteries, except if
participating in a burial. It suspended: restaurant operations excepting take-away
and delivery services; provision of short-term car rental services (car-sharing

16 “MR3.1.0178-20.3.1.Prevention of infectious diseases. Methodological recommendations.
Determination of a set of measures, as well as indicators that are the basis for the phased
removal of restrictive measures in the context of the epidemic spread of COVID-19”
(approved by the Chief State Sanitary Doctor of the Russian Federation 05/08/2020).

17  tass.ru/obschestvo/8429201.

18  Operational Headquarters for Combating coronavirus in Russia, https://t. me/COVID2019_
official.

19 Ibid.

20 Decree of the Mayor of Moscow dated March 5,2020, No. 12-UM “On the introduction of
a high alert mode” with subsequent amendments.
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services); and passenger transportation services on request, with the exception of
taxi services. Operating facilities were also mandated to implement personal
respiratory (masks, respirators) and hands (gloves) sanitation and protection.

From March 21%, students were suspended from visiting educational
organizations, with rapid spread to include all student facilities throughout
the country.

City authorities required people to use personal protective equipment for
respiration (masks, respirators) and hands (gloves) when on public transport
and visiting locations of trade. It became obligatory to maintain a distance of
at least 1.5 meters (social distance) between individuals in public places and
public transport. Visiting the nearest food store or pharmacy, walking pets,
taking out garbage - at a distance not exceeding 100 meters from the place of
residence, applying for emergency medical care, going to work werethe only
exeptions to self-isolation.

Moscow authorities obliged visitors of “COVID-19 countries” to inform
about return the Russian Federation, regarding: place(s) visited; dates of stay
in these areas; contact information on the hotline of Moscow; and self-isolate
at home for 14 days from the day of returning together with cohabiting ones.

COVID-19 infected and* suspected individuals, as well as people with
symptoms of acute respiratory diseases and co-habitants to enable
monitoring of compliance with self-isolation (isolation) at home, were required
to use electronic technology monitoring their locations. These individuals were
only allowed to mobilize when requiring necessary medical care.

As the number of cases increased, digital skipping mode was introduced
to keep as many people as possible at home.”> An electronic pass, was
issued on the website or via SMS, for 1 calendar day, but no more than 2
times a week, for any purpose, and without restriction, in case of movement
to receive medical care. For those who continued to work, a pass was issued
without any limitations.

The measures, taken by the Russian authorities, turned out to be timely and
effective, although some experts noted that the restrictions could have been

21 Effective from April 22, 2020.

22 Decree of the Mayor of Moscow of April 11, 2020, N 43-UM “On approval of the
Procedure for processing and using digital passes for moving around the territory of the
city of Moscow during the period of high availability in Moscow”.
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introducedearlier. Despite the decisions, which were prepared by the state
authorities in advance, not all of them were implemented at an earlier date
due to citizens’negative attitudes towards these restrictive measures. Only
later did society endorse severe restrictions.” State power found itself in a
difficult situation, the precedents of which had not existed in modern history.
Introduction of tough measures was justified for reducing the spread of the
epidemic while protests could be provoked by early severe restrictions and
lower the level of approval of government decisions resulting in a refusal to
follow such mandates.**

It is necessary to clearly define the legal mechanism for the introduction and
implementation of appropriate preparation for this pandemic, considering the
constitutional division of powers between federal and regional government
bodies, as per the Constitution of the Russian Federation (part 3 of article 55),
to restrict constitutional human rights and freedoms only through the adoption
of federal law.»

1.3 COVID-19 Novels of Administrative and Criminal Liability

The media continued disseminating information about non-compliance,
indicating a lack of motivation for people to ensure the safety of life and health
of both for themselves and those around them. Failure to comply with sanitary
and epidemiological rules inevitably would lead to defeat in the fight against
the spread of COVID -19.

On April 1% 2020, the deputies of the State Duma of the Russian Federation and
the Government of the Russian Federation developed and entered into force
two new federal laws that strengthened administrative®® and criminal® liability
for violations of sanitary and epidemiological rules, including violation of
quarantine, and self-isolation, and introducing liability for the distribution of
fake information, as described below, related to the coronavirus epidemic.

23 rg.ru/2020/03/24/strogij-karantin-podderzhali-bolshinstvo-rossiian.html.

24 Pospelov S.V. Abstracts of the MGIMO (U) International Online Conference “Pandemic as
a Transformation Engine”.

25 Constitution of the Russian Federation adopted by popular vote on December 12, 1993.

26  Federal Law of April 1,2020, N 99-FL “On Amendments to the Code of the Russian Federation
on Administrative Offenses” (amended by the Government of the Russian Federation).

27 Federal Law of 01.04.2020, No. 100-FL “On Amending the Criminal Code of the Russian
Federation and Articles 31 and 151 of the Criminal Procedure Code of the Russian
Federation” (as amended by deputies of the State Duma of the Russian Federation V.V.
Volodin, P.V. Krasheninnikov).
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The new laws aimed at improving mechanisms to protect health of citizens
from the spread of disease (including coronavirus infections) and to increase
the social responsibility of those infected, potential carriers and uninfected
individuals.

Unlike criminal liability, administrative liability can be established both at the
federal level and that of the subject of the Russian Federation. The regions are
not entitled to impose fines in the amount higher than those imposed in the
federal code.

The authorities of some constituent entities of the Russian Federation imposed
fines for failure to comply with the rules of conduct associated with high
alert statuses. In such entities, regional fines applied and, in the entities in
which penalties for violation of said rules of conduct, were not imposed,
federal standards applied. In Moscow, a fine of 4,000 rubles® was imposed for
violating the self-isolation regime (if the offender was driving a car - 5,000
rubles) and at the federal level - from 1,000 to 30,000 rubles.?

Violation of the Legislation in the Field of Ensuring the Sanitary and
Epidemiological Welfare of the Population

1/Administrative Responsibility

Until April 1* 2020, Article 6.3 of the Administrative Code of the Russian
Federation (hereinafter — AC RF) provided for administrative liability only
for violation of legislation regarding sanitary and epidemiological welfare
of the population, defined as both violation of and failure to comply with
sanitary, hygienic and anti-epidemic measures (maximum fine for individuals
— 500 rubles).

From April 1%, this article was supplemented by 2 new parts®'. According to
one of them, administrative responsibility entails the commission of the same
act during the emergency situation regime or when there is a threat of the
spread of a disease that poses a danger to others, or during the quarantine.

28 1 usd =69 rub, www.cbr.ru/eng/currency_base/daily/.

29 Law of Moscow dated 01.04.2020, No. 6 “On Amendments to Articles 2 and 8 of the Law
of the City of Moscow dated December 10, 2003 No. 77 On Public Law Enforcement
Points in Moscow” and the Law of the City of Moscow dated November 21, 2007, No. 45
“Moscow City Code of Administrative Offenses”.

30 Federal Law of April 1,2020, N 99-FL.

31 Parts 2 and 3 of Article 6.3 of the AC RF.
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Penalties set for those violating quarantine were much higher: for individuals a
fine of 15,000-40,000 rubles, for officials 50,000-150,000 rubles and for legal
entities 200,000-500,000 rubles or suspension of activity for up to 90 days.

If such violation resulted in harm to human health or death of one person,
the punishment would be more severe: a fine of 150,000-300,000 rubles for
individuals, for officials 300,000-500,000 rubles or disqualification for a period
of 1 to 3 years and for individual entrepreneurs and legal entities 500,000-1
million rubles or suspension of activity for up to 90 days.

2/Criminal Liability

If a violation of the sanitary and epidemiological rules, by negligence, resulted
in a massive illness or poisoning of people or posed a threat of same, the
offender could face 2 years in prison®? and, if by negligence, causes the death
of a person — this could be up to 5 years.*® If 2 or more people died, the
maximum penalty could be imprisonment for 5 to 7 years.*

Before the introduction of these amendments to the Russian criminal law,
liability for violation of sanitary-epidemiological rules only occurred if such
violation, caused by negligence, resulted in mass illness, poisoning of people
or death of a person.

In accordance with the new law, only the threat of the spread of mass disease
was enough to prosecute violators.

Criminal liability for violation of sanitary and epidemiological rules that
created a threat of such consequences could occur only if this threat was real,
namely when the consequences were not as a result of measures taken by
the authorities, medical workers or other people to prevent the spread of the
disease, or resulting from other circumstances that were independent of the
will of the person who violated these rules.* If an infected person left hospital
and took used public transport, then such actions could theoretically lead to
criminal liability.

32 Part 1 of Article 236 of the Criminal Code of the Russian Federation dated 13.06.1996 N
63-FZ (hereinafter — CC RF).

33 Part 2 of Art. 236 of the CC RF.

34 part 3 of article 236 of the CC RF.

35 Review on selected issues of judicial practice related to the application of legislation
and measures to counteract the spread in the territory of the Russian Federation of a new
coronavirus infection (COVID-19) No. 2 (approved by the Presidium of the Supreme
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Failure to Comply with the Rules of Conduct when Introducing High Alert

A new law?® introduced administrative liability for failure to comply with
the rules of conduct when introducing a high alert on the territory in
which there was a threat of an emergency or in the emergency zone.”” Tt
could be violation of self-isolation by individuals who had to stay home, in
accordance with the act of the authority of the relevant constituent entity of
the Russian Federation.*®

The new article provided for the following sanctions: for individuals - a
warning or a fine of 1,000-30,000 rubles; for officials - 10,000-50,000 rubles;
and for legal entities - 100,000-300,000 rubles.*” In the event of a repeated
violation, as well as if such actions entailed harm to human health or property,
increased liability was available.*

Spread of Fake Information about COVID-19
1/Administrative Responsibility

Article 13.15 of the AC RF “Abuse of freedom mass information” was
supplemented by 2 new parts, making it possible to bring administrative
liability for legal entities disseminating false information via the media and
information and telecommunication networks (as per the Internet) knowingly
producing inaccurate information about the circumstances that posed a
threat to life and people’s safety and/or measures taken to ensure the safety
of the population and territories, methods and methods of protection from
these circumstances. These violations attracted a fine of between 1.5 million
to 3 million rubles.*!

If the dissemination of such information resulted in the death of a person,
harm to human health, massive violation of public order or public safety,
then the fine could be from 3 million to 5 million rubles.*?

Court of the Russian Federation on April 30, 2020).

36 Federal Law of April 1, 2020, N 99-FL.

37 Article 20.6.1 of the AC RF.

38 For example, in Moscow it is the Decree of the Mayor of Moscow dated March 29, 2020,
No. 34-UM “On Amendments to the Decree of the Mayor of Moscow dated March 5, 2020,
No. 12-UM”.

39 Part 1 of article 20.6.1 of the AC RF.

40 Part 2 of article 20.6.1 of the AC RF.

41 Part 10.1 of article 13.15 of the AC RF.

42 Part 10.2 of article 13.15 of the AC RF.
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2/Criminal Liability

For individuals, the new law provided for criminal liability for the
dissemination of knowingly false information:

e about the circumstances that pose a threat to the life and people’s
safety (epidemics, disasters, other emergencies, including the
circumstances of the spread of COVID-19 in the Russian Federation),
and about the measures taken to ensure the safety of the population
and territories, measures and ways of protection against these
circumstances - shall be punishable by a fine of 300 thousand to 700
thousand rubles to restriction of liberty for a term of up to 3 years*

e socially significant information that caused grave consequences
(harm to health, death of a person or other grave consequences) - the
maximum sentence of imprisonment is up to 5 years.*

One of the conditions for the onset of criminal liability was the dissemination
of knowingly false information under the guise of reliability. Misrepresenting
false information as reliable coulds include forms, methods of its presentation
(links to competent sources or statements by public figures), the use of false
documents, video and audio recordings or documents and records related to
other events. Knowingly false information includes information that does
not correspond to reality, where the truth was known to the person who
disseminated the falsehood.*

The adoption of innovations aimed at strengthening administrative and criminal
liability for violations of sanitary and epidemiological rules improved the
mechanisms for protecting people from the threat of the spread of COVID-19
and other infectious diseases, and increased social responsibility, thereby
ensuring the prevention of the spread of mass diseases.

43 Article 207.1 of the CC RF.

44 Article 207.2 of the CC RF.

45 Review on selected issues of judicial practice related to the application of legislation
and measures to counteract the spread in the territory of the Russian Federation of a new
coronavirus infection (COVID-19) No. 2 (approved by the Presidium of the Supreme
Court of the Russian Federation on April 30, 2020).
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2. Measures Aimed at Organizing the Provision of Medical Care during
a Pandemic

2.1 Temporary Changes in the Organization of Medical Care

As aresult of changes to federal legislation, in connection with the prevention
and liquidation of emergency situations, the Government of the Russian
Federation was vested with additional powers, including establishing the
specifics of implementing the federal program of compulsory medical
insurance, in the event of a threat of the spread of diseases that poses a danger
to others.* Based on these powers, the Government adopted a set of measures
on the organization of medical care, which adjusted the rules for the provision
of medical care until the end of 2020."

The regional leaders were given the right to increase the waiting time for
non-essential, planned medical care, which had been established in the states’
guarantees of free medical care for citizens. The procedure for sending citizens
to receive planned medical care recognised the need to ensure an adequate
level of organising planned patients in the context of re-profiling a number
of medical organizations required to work with patients with coronavirus
infection.

To ensure the safety of patients and medical workers, the Ministry of Health
recommended that citizens postpone non-essential planned medical care both
in outpatients and inpatients, in the absence of a threat to their life and health.*
The Federal Ministry of Health charged regional health authorities with the
obligation to monitor possible violations in the provision of medical care,
indicating that it is unacceptable to arrange additional places for the treatment
of patients with new coronavirus infections that risks the health of patients
with other diseases, and in conditions of removal or relaxation of restrictions,
patients with COVID-19 should not be denied hospitalization.*’

46 Federal Law of April 1, 2020, N 98-FL “On Amending Certain Legislative Acts of the
Russian Federation on the Prevention and Response of Emergencies”.

47 Decree of the Government of the Russian Federation of April 3, 2020, N 432 “On the
features of the implementation of the basic program of compulsory health insurance in the
face of the threat of the spread of diseases caused by a new coronavirus infection”.

48 Clarifications of the Ministry of Health of the Russian Federation of April 8, 2020,
“Clarifications of the Russian Ministry of Health regarding the provision of planned
medical care”.

49 Letter of the Ministry of Health of the Russian Federation of May 15,2020, N 30-4 / 326.
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To ensure the safety of patients, preventive medical consultations were
temporarily suspended. The Ministry of Health recommended that the regions
make decisions on the temporary suspension of routine immunization of
children within the framework of the National Calendar, based on the prevailing
epidemiological situation.®® When deciding whether to continue vaccination,
as recommended by the WHO, “Guidance on routine immunization during
the COVID-19 pandemic in the WHO European Region”>' It is necessary
to provide isolation and restrictive measures to minimize the possibility of
exposure to COVID-19.

With the current epidemiological circumstances, there was a decreased
level of preventive measures in the healthcare system, including dispensary
observation and preventive examinations. There were risks associated with the
need to redistribute the volume of planned care and certify adequate direction
of non-essential planned patients while managing appropriate reassignment of
specific medical organizations to work with COVID-19 patients.

2.2 The Organization of Work of Medical Workers and Medical Organizations
Working with COVID -19

The Ministry of Health of the Russian Federation made temporary changes
to the procedures and principles outlining the work of medical organizations
to reduce the incidence of COVID- 2019 infections.”> Federal Remote
Consultative Centers were established and the regions instructed to create
similar centers in the territories. They organized remote seminars for medical
workers, on the diagnosis and treatment of new coronavirus infections, and
round-the-clock consultations for the regions to identify individuals with
suspected COVID-19. The Ministry of Health determined the minimum
requirements for medical activities aimed at the prevention, diagnosiss and
treatment of new coronavirus infections.

50 Letter of the Ministry of Health of the Russian Federation of April 14,2020, N 15-2/1/
2-4706.

51 http://www.euro.who.int/__data/assets/pdf_file/0005/433814/Guidance-routine-
immunization-services-COVID-19-pandemic-rus.pdf?ua=1.

52 Order of the Ministry of Health of the Russian Federation of March 19, 2020, N 198n
“On a temporary procedure for organizing the work of medical organizations in order to
implement measures to prevent and reduce the risks of the spread of a new coronavirus
infection COVID-19”.
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Issues regarding recruitment of specialist doctors, to work with the new
coronavirus infections, were in the spotlight of the national health system.
The Ministry of Health established a moratorium on obtaining specialist
certificates and certificates of accreditation forspecialists throughout 2020,
with the validity period of expiring documents automatically extended by a
year. the Ministry of Health allowed people with a certain level of medical
and pharmaceutical knowledge to work in a pandemic during the pandemic.
Individuals allowed to work with ordinary patients included:™

* medical and pharmaceutical workers without accreditation (just
submit an education document);

e clinicians, after completing a 36-hour training course, as trainees
under the supervision of a specialist physician;

e graduate students with a secondary medical education, after completing
a 36-hour training course, as secondary nurses under the supervision
of a senior nurse; and

e People who had a medical education in Russia but had not worked
for the last five years, after completing a 36-hour training course as a
trainee or paramedical staff under the supervision of a doctor / nurse;

These same people, subject to additional requirements, could arrange a special
unit for new cases of coronavirus infection.

If the epidemiological situation deteriorated, non-specialized specialists could
be involved, following 36-hour training, to assist patients with COVID -19.
They could assist under the supervision of a specialist. The heads of medical
organizations were required to determine the composition of the doctors who
provided care to patients with COVID-19 .3

Unprecedented measures were adopted to mobilize health workers to ensure
smooth operation in the pandemic. It was necessary to employ temporary

53 Order of the Ministry of Health of the Russian Federation of April 14,2020, N 327n “On
the specifics of admitting individuals to carry out medical activities and (or) pharmaceutical
activities without a specialist certificate or a certificate of accreditation of a specialist and
(or) for specialties not provided for by a specialist certificate or certificate of accreditation
of a specialist”.

54 Order of the Ministry of Health of the Russian Federation of April 29, 2020, N 385n “On
Amending the Order on the Temporary Procedure for Organizing the Work of Medical
Organizations .
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procedures for attracting non-core specialists, after additional education and
training, including university medical students.

2.3 Government Support Measures for the Health System during a Pandemic

The President of the Russian Federation by decree, before the adoption of the
relevant federal law, introduced a mechanism for social insurance and appointed
additional lump-sum insurance payments to medical workers working with
patients who had a new coronavirus infection or suspected COVID-19.% The
insurance payment was a lump-sum and paid according to the results of the
investigation of the insured event (according to the rules of the Labor Code
of the Russian Federation). Complementing other social insurance payments,
the size of the payments depended on the scale of the consequences. The
death of a medical worker resulted in payment of approximately 2.7 million
rubles, Disability of a health care worker, consequent to transferred COVID
-19, resulted in a payment of - from 680 thousand to 2 million rubles and
with temporary disability (without the onset of permanent disability) - 68
thousand rubles. The source of payment was also determined to eminate from
intergovernmental transfers from the federal treasury. It is likely that a more
detailed regulation of the mechanisms for financial support of payments will
require a federal law. The Presidential Decree was adopted based on Article 80
of the Constitution of the Russian Federation.

A package of state support measures provided for payments to medical workers
for special working conditions and additional workloads when dealing with
patients with COVID-19. Those medical workers who received a stimulus
payment was established by the local regulatory act of the medical organization.
The list couldalso be approved by the regional Ministry of Health. This payment
was initially recommended for each month, from the beginning of the provision
of medical care, for the time actually worked (with the exception of periods
of absence of a medical worker from the workplace for appropriate reasons,
including illness, vacation or other cases, as stipulated by law).*

Necessary amendments were made to the regulation of the payment
mechanism.’” The previous wording - “a local act of a medical organization

55 Decree of the President of the Russian Federation of May 6, 2020, N 313 “On the provision
of additional insurance guarantees to certain categories of medical workers”.

56 Letter of the Ministry of Health of the Russian Federation of May 6,2020,N 16-3/1/2-5951.

57 Decree of the Government of the Russian Federation of May 15, 2020, N 678 “On
amendments to the Rules for the provision in 2020 of other inter-budget transfers”.
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establishes the amount of payment for actually worked time” - generated many
regional interpretations calculated based on the minutes spent next to the
patient. Medical workers received very small amounts of incentive payments
and the Ministry of Health of the Russian Federation considered such accrual
of payments as an “incorrect interpretation” >® Payments should have been
based on the risk of working with patients with COVID-19 and were to be
paid in full, regardless of the number of shifts and/or hours, if the employee
worked in accordance with the established schedule. The Ministry of Health
demanded that the governors recount and reimburse medical workers the
correct amount of incentive payments without accounting for the “actually
worked hours” and reportcorrespondingly. Medical workers who have not
received the due payments could complain to the Ministry of Health through
the public services portal.

Among the general packages of state support for the health care system,
an “‘accelerated” mechanism for the social insurance of medical workers
was introduced and incentive payments were provided for special working
conditions and the added risks when working with COVID-19 patients.

3. The Legal Status of the Patient during a Pandemic

Patients, not limited to those diagnosed with COVID-19, were the most
vulnerable group, in terms of both medical and legal repercussions in the
healthcare sector. Additional supportive and restrictive measures were
introduced to find a balance between preventing the spread of infection
(protecting the health of the entire population) and respect for human rights.
The recent changes in Russian law required an appreciation of whether the
patient’s legal status and basic rights were left intact.

3.1 Support Measures for Patients: General

When the first coronavirus infection was detected in Russia (before the
introduction of the high-alert mode), the healthcare sector’s federal executive
body adopted general explanations on priority areas in the organization and
implementation of medical care.

58 Letter of the Ministry of Health of the Russian Federation of May 16,2020, N 11-0/1/2-6574.
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A temporary procedure, for the remote issuance of sick leave certificates was
introduced for all people returning from abroad.”® Prescription drugs were
allowed to be obtained by relatives, friends and volunteers. The developed
electronic coronavirus service was launched, providing the opportunity
to determine a citizen’s level of risk of infection and guiding him/her
accordingly.®® Tt was recommended to prescribe medications with maximal
permitted quantities amounts and calling patients with chronic diseases.®!

Some norms were not innovations, rather they were simply “lost” in the entire
array of existing legislation and were not practically implemented. Unlimited
to this period of pandemic, the attending physician could prescribe medications
with a long validity period: from 15 days (narcotic and psychotropic drugs), to
90 days (for citizens entitled to free drug supplies or at a discount) and up to
180 days (for citizens with chronic diseases).

There were additional guarantees for patients, parallel to the application of
restrictive measures.

The pharmacy organizations’ remote sales and retail distribution of medication
became a norm.” The demand for such a legislative provision was voiced
by the public for a long time withthe current epidemiological situation
accelerating its implementation. The rights of the subjects and possible
legal risks, with clarification of requirements for the pharmacies’ online
platforms and organization of delivery were illucidated. Not all pharmacy
institutions automatically acquired the authority to carry out distance trading
which was restricted to those that received the appropriate permission from
Roszdravnadzor. Prior to the pandemic, online sales for prescription drugs,
narcotics, psychotropics and alcohol-containing drugs with a volume fraction
of ethyl alcohol of more than 25% was impossible. In an emergency and/or
when there was a threat of the spread of a disease that posed a danger to others,
the Government could execute a temporary order permitting the sales and

59 Temporary procedure for registration of sick leave http://www.consultant.ru/document/
cons_doc_LAW_348460/.

60 Information from the Ministry of Health of Russia “The Ministry of Health of Russia has
launched an electronic coronavirus service for citizens”.

61 http://www.consultant.ru/document/cons_doc_LAW_348636/.

62 Federal Law of April 3, 2020, N 105-FL “On Amending Article 15.1 of the Federal Law
“On Information, Information Technologies and the Protection of Information” and the
Federal Law “On the Circulation of Medicines”.
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delivery of the above prescription drugs(paragraph 9).° It is currently valid
until December 31, 2020.

The approach to the online sale of medicines expanded the possibilities of
electronic commerce and provided medicines, not only under the current
restrictive measures, but also post-pandemic to address patients’ right to
quality and availability of medical care.

Lacking guidelines at the beginning of the pandemic, some individuals were
more vulnerable to disabilities, potentially caused by COVID-19.The authorities
established temporary procedures for obtaining disability status: the initial
examination was carried out in absentia and the status of a disabled person was
automatically renewed for 6 months.* The procedure for establishing disability
remained a prominent issue for Russian patients, especially when considering
the dependence of preferential drug provisions and the physical/health status
of a “disabled person”. Many patients awaited the above changes, including
the transition to electronic document management, and new opportunities to
exercise their rights, including the hope for prolonging such services post-
pandemic.

Another developing area was the introduction and development of
telemedicine consultations.” This has become especially relevant for some
large regions that are most affected by the pandemic and were forced to
introduce additional restrictive measures (such as requiring passes for moving
around the city). In Moscow, with the support of the regional health authority,
telemedicine consultations were already in use, although limited to patients
with COVID-19 sufficiently mild to be treated at home.* At the federal
level, such a legal regulation has not yet been introduced - the bill is under
consideration by the legislative body and provides for telemedicine (without
special restrictive measures) only in emergency situations and when there is a
threat of the spread of a particularly dangerous disease.’” Telemedicine has a

63 Ibid.

64 Decree of the Government of the Russian Federation of April 9, 2020, No. 467.

65 About legal regulation of telemedicine in Russia see: Beran, R. G., Pereira, A. D., Barbosa,
C., Pospelova, S. 1., Pavlova, Y. V., & Kamenskaya, N. A. Legal regulation and role of
telemedicine in Australia, Portugal and Russia. Medicine and Law, 2019, 38(4), 677-710.

66 Doctors in touch: how medicine helps in the fight against coronavirus https://www.mos.ru/
news/item/72444073/

67 Bill No. 930215-7 “On Amendments to the Federal Law “On the Basics of Protecting the
Health of Citizens in the Russian Federation” (regarding the specifics of providing medical
care in emergency situations).
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unique potential aimed at improving the quality and accessibility of medical
care for patients and its immediate implementation would be welcomed.
There is concern over the “slowdown” of its introduction, at the federal level,
citing the length of the adoption procedure (especially by comparison with
the timing of the introduction of restrictive measures) and the inclusion of
additional and sometimes unreasonable conditions that are most apparent
during critical situations (such as a pandemic). This includes the possibility of
using telemedicine consultations with a doctor only from his workplace during
self-isolation periods and the lack of an appropriate doctor to diagnose or write
a prescription, without in-person consultations when re-profiling all medical
institutions for COVID-19.

The state responded to the existing legal realities and embodied new
mechanisms for the implementation of the established rights of patients in
the “letter of the law”. The concern remians the actual implementation of the
established measures and their real ability to smooth out the conflict between
private and public interests: A question is raised: what were the reasons for the
delay of these supportive measures pre-pandemic for the rights of patients?

3.2 Patients with COVID -19: Save Lives and Preserve their Rights

In addition to the supportive standards introduced in relation to patients, some
categories of patients were subjected to restrictive measures. Patients with
COVID -19 had to deal with legislative innovations restricting constitutional
rights, including its immediate inclusion in the list of diseases that pose a
danger to others.®

After adiagnosis of mild symptoms is established or after recovery in stationary
conditions, a patient with COVID -19 and their cohabitants, citizens with a
suspected presence of COVID-19 and citizens with a manifestation of acute
respiratory viral infection and other infections, are all subject to electronic
monitoring of their locations (through an application on their mobile phone)
- the main resource of interagency interaction between government bodies
and a fixator for violation of legislative norms. Such patients lost the right
to refuse the monitoring or replace it with an alternative measures although
the authorities claim complete safety of the information and privacy.® Given

68 Decree of the Government of the Russian Federation of January 31, 2020, N 66 “On
Amending the List of Diseases that Danger Others”, Coronavirus infection (2019-nCoV).
69  Order of the Moscow Department of Information Technologies dated April 29,2020, N 64-
16-186 /20 “On approval of the Procedure for applying electronic monitoring technology of
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the haste of introduction and the lack of a personalized approach (the norm is
relevant not only for patients with COVID-19, but also for at-risk groups), there
is a potential risk of self-medication as well as a disproportionate restriction of
the right to privacy, especially in those with suspected COVID-19 infection.
The introduction of electronic monitoring is not yet mandatory for all regions
of Russia and the decision on the need for its introduction, as well as many
other restrictions, remains with the heads of the Russian regions.

The inclusion of COVID-19 on the list of diseases that pose a danger to others
automatically provided the opportunity for people suffering from its infection
to undergo medical intervention without personal consent nor that of a parent
or legal representatives (paragraph 9 of article 20)”. This was reinforced by
possible forced isolation and hospitalization of all the above categories of
people, besides a person with a a clear diagnosis (Article 33).”" The norms
under consideration were not new to Russian legislation.Certain categories of
diseases had clear legal mechanisms already developed for implementation
in appropriate scenarios, including all entities subject to the norms (including
active tuberculosis, the process of introducing forced intervention is fixed
at the level of a separate federal law).”” The procedure was enshrined in the
recommendations of the chief sanitary officer of the Russian Federation,
which raised some doubts about the formal (not federal law) and substantive
(mechanism and areas of responsibility not detailed) constitutionality of the
innovation. The Supreme Court of the Russian Federation already confirmed
the existence of such powers for the chief sanitary doctors and their deputies in
one of their reviews,” despite the lack of an optimal functioning model.

It seems obvious that the introduction of adaptive mechanisms to monitor
COVID-19 patients into the regulatory framework is logical and mandatory to
protect the health of the entire population. It remains important to comply with
current legislation, in order to prevent potential and future legal uncertainties
and human rights violations.

acitizen’s location in a specific geolocation using the Social Monitoring mobile application”.

70 Federal Law “On the Basics of Protecting the Health of Citizens in the Russian Federation”
of November 21,2011, N 323-FL.

71 Federal Law N 52-FL “On the Sanitary and Epidemiological Well-Being of the Population™.

72 Federal Law of June 18, 2001, N 77-FL “On Prevention of the Spread of Tuberculosis in
the Russian Federation”.

73 Review of selected issues of judicial practice related to the application of legislation and
measures to counteract the spread of the new coronavirus infection (COVID-19) No. 1 in
the Russian Federation, approved by the Presidium of the Supreme Court of the Russian
Federation on April 21, 2020.
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3.3 Persons with Chronic Illnesses are Hostages of a Pandemic

Due to the rapid increase in the number of patients with COVID-19 in Russia,
priority public health efforts were committed to the fight against infection.
Patients with chronic and rare diseases remained in a more vulnerable
position and there was not, and has not been, enough financial support, nor
manpower to assist their needs. The introduced universal restrictions made
it difficult for such patients to receive high-quality and affordable medical
care: more than 62% of respondents experienced difficulties in providing
medicines during a pandemic.”

Despite the norm introduced at the federal level, providing patients with drugs
on an outpatient basis remotely, its potential has not yet been fully realized. In
the early days of the high alert, many patients received unreasonable refusals
due to inaccessibility of medical institutions, leaving people without vital
medications. To address this, a large-scale drug provision was organized in large
cities, but some regions were still not adequately prepared and forced patients
to visit hospitals (converted for COVID-19) and pharmacies. Supporting the
remote provision of drugs, as well as for long-term prescriptions, remained only
a recommendation for the attending physician at the federal level and failed to
receive emphasis during this pandemic. A “shift” of state responsibility to the
attending physician seems unjustified and has become an obstacle to the proper
implementation of the established norm.

Attheregulatory level, planned medical care was limited in stationary conditions
(day and round-the-clock).” In this period of high preparedness, planned
medical care could be organized only if there was a referral for hospitalization
issued by the attending physician, the regional Ministry of Health or the federal
executive body (paragraph 1.11). In all other cases, patients could be rejected
due to the epidemiological situation, without consideration of all the possible
risks for patients.

After some time, the norm was supplemented by a list of nosologies, people
with whom they could receive full inpatient care. These included oncological,
cardiovascular, endocrinological diseases and those on dialysis. They were

74 How a pandemic is experienced by patients with chronic diseases. https://vademec.
ru/article/otrazhenie_sleduet-_kak_pandemiyu_covid-19_perezhivayut_patsienty_s_
khronicheskimi_zabolevaniyami_/.

75 Order of the Ministry of Health of Russia dated 19.03.2020 N 198n “On a temporary
procedure for organizing the work of medical organizations in order to implement measures
to prevent and reduce the risks of the spread of a new coronavirus infection COVID-19”.
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forced to dispute the legality of the introduced rules as the list of diseases was
completely new and its hasty preparation failed to include some rare diseases,
for which medications were essential.

A month after the imposiiton of the rules, the Federal Compulsory Medical
Insurance Fund has stated that the postponing of planned hospitalization of
inpatient did not apply to patients with conditions and diseases that endanger
their life and health. The Fund expanded the restrictive list of the introduced
illnesses, in order to avoid illegal refusals to provide medical care, but since
this was not implemented in the legal act, one cannot exclude the possibility
that some patients will encounter this problem.

Another obstacle for patients wasthe requirement to take an antibody-analysis
for COVID -19, and in some regions being forced to pay for such an analysis.
Learning of this perverse practice, the Compulsory Medical Insurance Fund
accepted clarifications that refusals to carry out planned hospitalizations,
without a certificate of COVID -19, would qualify as unreasonable refusals to
provide medical care to insured individuals.”

People suffering from other diseases are currently a most vulnerable. A main
function of public authorities is not only a prompt and strategic response
to the current situation, but also the introduction of a response for uniform
application and practice. It is propose to supplement the legal regulation
(Order of the Ministry of Health No. 198n) with provisions for hospitals’
emergency medical responses to apply for patients with serious illnesses to
with a standardized approaches and to consolidate the resources and guidelines
for greater availability of telemedicine technologies.

The role of legislative innovations was determined by the number of scenarios
andt the real impact on the legal field and patients. Some patients are trapped:
they received necessary supportive measures, yet encountered difficulties in
benefiting from their implementation and the tightened control of the restrictions
introduced, which required the adoption of federal laws and regulations (and
not conclusions and clarifications that are not normative) to prioritize protection
and advocacy of human rights and the patient’s legal status.

76  Letter No. 6235/ 30-2 /i of the Federal Compulsory Medical Insurance Fund of May 8, 2020.
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Conclusion

The state is in a pandemic and has been forced to take a series of measures
aimed at restricting the rights and freedoms of its citizens to achieve the public
good - as guided by the national and supranational legislations. The issue of
maintaining a balance between private and public interests persists, expressed
through the proportionality of restrictions and introduction of supportive
measures for vulnerable communities.

In the Russian legal system, a certain level of legal uncertainty remains due to the
current epidemiological situation and forced operational restrictive measures.

It is very important not only to respond promptly to the current critical
circumstances with the adopted draft laws, but also to keep under control their
further implementation and promotion of human rights and freedoms.

Even in the conditions of the global crisis, the legal system should be ready
for the prompt introduction of additional and appropriate regulations and the
development of optimal functioning models, balancing consistency with
existing legislations and the translation of global standards. An important task,
in the development and implementation of novel legislation, is to find a balance
between personal rights of the individual (maintaining the protection of his/her
legal status) and protection of public health (preventing the spread of infection).
There is a need for a constructive dialogue between the authorities, society and
the public to protect the rights of citizens, improve the quality of healthcare and
effectively combat the pandemic.
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Abstract: This article examines Turkey’s response to the Covid-19
pandemic, from the aspects of health infrastructure of the country,
access to information and privacy. The following is provided in this
article: the timeline of the pandemic including the administrative
information; a relevant analysis of the health infrastructure of the
country and some advantages of the infrastructure; and the right to
access to information and the nature of privacy in a pandemic.
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Covid-19 Pandemic in Turkey

As of 6™ May, Turkey has the eighth-highest number of cases of Covid-19
infections, according to the data provided by Johns Hopkins University,
Coronavirus Resource Centre.! Even though the country has the eighth most
cases in the world, it is on the thirteenth place in the world, ranking in terms
of number of Covid-19 related deaths. As of 6™ May, Turkey has 129,491
confirmed cases, 3,520 deaths and 73,285 recovered patients. A number of
measures, to limit the spread of the coronavirus, have been introduced by the
relevant authorities. The most radical of these measures, as of 6™ May, is that
there is a curfew in place, for the citizens aged over 65 and under 20 and those
who have a chronical medical condition, such as chronic pulmonary diseases,
asthma,chronic obstructive pulmonary disease (COPD),cardiovascular disease,
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1 Coronavirus Covid-19 Global Cases by the Centre for Systems Science and Engineering
(CSSE) at Johns Hopkins University, available at: https://coronavirus.jhu.edu/map.html
(last visited: May 6, 2020)
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kidney disease, hypertension or liver disease®. The preventive measures have
been introduced, by virtue of different administrative procedures, by different
authorities of the government. The variety of the authorities that introducing
measures, and the procedure that is followed worth a mention to understand
the administrative framework of the Covid-19 spread in Turkey. Furthermore,
the drastic measures beg the question of the acceptable boundaries of such
impositions. This leads to the question of ‘where are the boundaries of privacy
in the time of a pandemic?’

To provide a vivid illustration of the situation in Turkey, firstly, the relevant
measures that were introduced by the Turkish authorities, will be looked
into. Many administrative parts of the government worked in harmony and
the administrative information, regarding the measures that have been taken,
will be provided in the relevant timeline. Secondly, the health infrastructure
of Turkey will be analysed together with some issues that may be seen as
advantageous to understand the extent of Turkey’s response to the Covid-19
pandemic. Thirdly, the right to access to information and the nature of privacy
in a pandemic will be discussed from the perspective of the implementations
adopted in Turkey. These issues, perhaps being overlooked to a certain degree
during a pandemic in some countries, the situation regarding these issues and
the level of protection of the rights and privacy will be analysed from the
perspective of Turkey.

A timeline of the pandemic in Turkey and the preventive steps taken by the
authorities will be revealed below.

The Timeline of the Covid-19 Pandemic in Turkey
A number of public health measures have been taken by the Turkish authorities.

1% of February

Turkey performed the initial Covid-19 related evacuation operation, by
bringing 32 Turkish citizens plus 6 Azerbaijani, 3 Georgian and 1 Albanian
citizens back to Turkey.?

2 Official Gazette, 24 March 2020; https://www.resmigazete.gov.tr/
eskiler/2020/03/20200324M 1 .pdf

3 Sencan, irfan; Kuzi, Semanur; ‘Global threat of Covid 19 and evacuation of citizens of
different countries’, Turk J Med Sci (2020) 50; 534-543, 538.
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3 of February

Flights between China and Turkey were cancelled, starting from the 5" of
February, as a result of advice provided by the Coronavirus Scientific Advisory
Board. This decree was issued by the Ministry of Transport and Infrastructure.*

234 of February
Turkey shut the border with Iran, by a circular order issued by the Ministry of
Internal Affairs.”

29" of February
Flights to and from Italy, Iraq and South Korea were stopped by the
Transportation and Infrastructure Ministry.®

11** of March
The first case of a person infected with Covid19 was announced by the Ministry
of Health.

12" of March

Education in elementary, middle and high schools was suspended for a week by
the decision of the Ministry of Education. On the same day, Turkey’s Council
of Higher Education (YOK) announced that education in the universities
would cease for three weeks.®

4 ‘Turkey stops all flights from China as part of coronavirus measures’, Hurriyet Daily

News, Feb 3,2020, available at: https://www.hurriyetdailynews.com/turkey-to-suspend-
flights-from-china-until-end-of-month-151705 (last visited May 6, 2020)

5  Spicer, Jonathan, ‘Turkey shuts Iran border, halts flights due to coronavirus’, Reuters,
Feb 23,2020, available at: https://www.reuters.com/article/us-china-health-turkey/turkey-

shuts-iran-border-halts-flights-due-to-coronavirus-idUSKCN20HOGH (last visited April
27,2020)

6 ‘Turkey: Airlines to suspend flights to Iraq, Italy and South Korea’, GardaWorld, March
1,2020, available at: https://www.garda.com/crisis24/news-alerts/318866/turkey-airlines-
to-suspend-flights-to-irag-italy-and-south-korea-february-29-update-2 (last visited May 6,
2020)

7  McKernan, Bethan, ‘Turkey announces its first case of coronavirus’, The Guardian,
March 11, 2020, available at: https://www.theguardian.com/world/2020/mar/11/turkey-
announces-its-first-case-of-coronavirus (last visited May 6, 2020)

8  Gumrukcu, Tuvan, ‘Turkey'’s first coronavirus case shuts schools, impact sports’, March
12, 2020, Reuters, available at: https://www.reuters.com/article/us-health-coronavirus-

turkey/turkeys-first-coronavirus-case-shuts-schools-impacts-sports-idUSKBN20Z2RH
(last visited May 6, 2020)
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13" of March
Ministry of Transportation and Infrastructure stopped all flights to Germany,
France, Spain, Norway, Denmark, Belgium, Austria, Sweden and Netherlands.’

15" of March
Ministry of Interior temporarily shut all bars and night clubs.!?

17" of March
Museums and picnic areas were temporarily shut by the Ministry of Culture
and Tourism.

18" of March
Ministry of Education announced remote education to start on the 23 of
March."

19" of March

All conferences, panels, exhibitions, concerts and sporting events were
suspended by a presidential decree.'” Mass Friday prayers got suspended and
the mosques were to be kept shut on Fridays. This was ruled by the Religious
Affairs Directorate of Turkey (Diyanet)."® All sports’ leagues were suspended
by the Ministry of Youth and Sports."

9  Gumrukcu, Tuvan, ‘Turkey halts flights to 9 European nations over coronavirus’, March
13, 2020, Reuters, avallable at: https: //Www reuters. com/artlcle/uq health-coronavirus-

(last visited April 27 2020)

10 Butler, Daren, ‘Turkey closes bars, nightclubs in response to coronavirus’, March 15,
2020, Reuters, available at: https://uk.reuters.com/article/uk-health-coronavirus-turkey-
bars/turkey-closes-bars-nightclubs-in-response-to-coronavirus-idUKKBN212151 (last
visited April 27, 2020)

11 Aktas, Yildiz, ‘Turkey to begin remote university classes on March 23°, Anadolu Agency,
March 18, 2020, available at: https://www.aa.com.tr/en/turkey/turkey-to-begin-remote-

university-classes-on-march-23/1770316 (last visited May 6, 2020)

12 “Turkey postpones events until end-April over coronavirus’, Reuters, March 19, 2020,
available at: https://www.reuters.com/article/us-health-coronavirus-turkey-toll/turkey-
postpones-events-until-end-april-over-coronavirus-idUSKBN2163ZB?feed Type=RSS &fe
edName=worldNews (last visited April 27, 2020)

13 Ibrahim, Arwa, ‘Praying in time of Covid-19: How world’s largest mosques adapted?’,
April 6, 2020, Aljazeera, available at: https://www.aljazeera.com/news/2020/04/praying-
time-covid-19-world-largest-mosques-adapted-200406112601868.html (last visited April
27,2020)

14 Calli, Muhammed Enes, ‘Coronavirus: Turkey suspends all sports competitions’, March
19, 2020, Anadolu Agency, available at: https://www.aa.com.tr/en/sports/coronavirus-

turkey-suspends-all-sports-competitions/1772173 (last visited April 27, 2020)
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20" of March
All private hospitals were declared as pandemic hospitals by the Ministry of
Health."”

21% of March

A curfew on people aged 65 and over was placed by the Ministry of Interior.
The curfew included people with chronic illness.!® All hairdressers and barber
shops were temporarily shut.!” The Ministry of Transport and Infrastructure
announced that Turkey expanded the flight suspension to another 46 countries.'®

22" of March
The Ministry of Interior banned restaurants and cafes to have seating, allowing
only delivery or takeaway."

25" of March
All schools were suspended until the 30™ of April by the Ministry of Education.?

26" of March

Higher Education Institutions Exam (YKS) were postponed to July and the
entire spring semester was to be carried out entirely remotely by the Council
of Higher Education.?!

15  “Turkey declares private hospitals ‘pandemic hospitals”, March 21, 2020, Ahval,
available at: https://ahvalnews.com/turkey-coronavirus/turkey-declares-private-hospitals-
pandemic-hospitals (last visited April 27, 2020)

16 ‘Turkey imposes partial curfew for citizens older than 65, March 21,2020, Hurriyet Daily
News, available at: https://www.hurriyetdailynews.com/turkey-imposes-partial-curfew-
for-citizens-older-than-65-153153 (last visited April 27, 2020)

17 ‘Turkey orders barbers, hairdressers to close’, March 21, 2020, Republicworld, available
at: https://www.republicworld.com/world-news/rest-of-the-world-news/turkey-orders-
barbers-hairdressers-to-close.html (last visited April 27, 2020)

18  Yildirim, Goksel, ‘Turkey halts flights to 46 more countries over COVID-19’, March 21,
2020, Anadolu Agency, available at: https://www.aa.com.tr/en/turkey/turkey-halts-flights-
to-46-more-countries-over-covid-19/1774198 (last visited April 27, 2020)

19  “Icisleri Bakanligi’ndan lokanta, restoranlar ve pastanelerle ilgili yeni genelge’, March
21, 2020, NTV, available at: https://www.ntv.com.tr/turkiye/icisleri-bakanligindan-
lokanta-restoranlar-ve-pastanelerle-ilgili-yeni-genelge PSagCpp44EGItPkql.9JksA  (last
visited April 27, 2020)

20 Gumrukcu, Tuvan, ‘Erdogan says Turkey will overcome coronavirus in two-three weeks;
school closures extended’, March 25, 2020, Reuters, available at: https://www.reuters.
com/article/us-health-coronavirus-turkey-education/erdogan-says-turkey-will-overcome-
coronavirus-in-two-three-weeks-school-closures-extended-idUSKBN21C2T1 (last visited
April 27,2020)

21 ‘Universities in Turkey to remain close for spring term, entrance exam postponed’
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28" of March

Health workers were banned from resigning for three months, according to
Ministry of Health.?? A village in Eastern Turkey was declared to be quarantined
by the Ministry of Interior.”

29 of March

Children were banned from entering bazaars and markets, as announced by the
governor’s offices in Ankara and Istanbul.* 12 more villages were quarantined
by the Ministry of Interior.”

31* of March
Turkish parliament extended an entry ban on foreign nationals into the country
until the end of April .*

2" of April
Turkish Airlines flights were suspended.”

34 of April
Turkey’s 30 metropolitan cities and Zonguldak (a northern city, where
respiratory illnesses are more common than any other city due to mining

March 26, 2020, Duvar English, available at: https://www.duvarenglish.com/health-2/
coronavirus/2020/03/26/universities-in-turkey-to-remain-closed-for-spring-entrance-
exams-delayed/ (last visited April 27, 2020)

22 ‘Istanbul health workers laid off amid ban on resignitions due to Covid-19 breakout’,
April 9, 2020, Duvar English, available at: https://www.duvarenglish.com/health-2/
coronavirus/2020/04/09/istanbul-health-workers-laid-off-amid-ban-on-resignations-due-
to-covid-19-outbreak/ (last visisted April 27, 2020)

23 ‘More Turkish villages put under quarantine’, March 30, 2020, Hurriyet Daily News,
available at: https://www.hurriyetdailynews.com/more-turkish-villages-put-under-
quarantine-153387 (last visited April 27, 2020)

24 ‘Ankara Valiligi yeni coronavirus onlemini duyurdu: Pazar ve marketlere cocuklarin
girisi yasak’, March 29, 2020, Hurriyet, available at: https://www.hurriyet.com.tr/
gundem/son-dakika-haberleri-ankara-valiligi-duyurdu-pazar-ve-marketlere-cocuklarin-
girisi-yasak-41480919 (last visited April 27, 2020)

25  ‘More Turkish villages put under quarantine’, March 30, 2020, Hurriyet Daily News,
available at: https://www.hurriyetdailynews.com/more-turkish-villages-put-under-
quarantine-153387 (last visited April 27, 2020)

26 ‘Turkish parliament extends ban on visitors due to coronavirus’, March 31,2020, Hurriyet
Daily News, available at: https://www.hurriyetdailynews.com/turkish-parliament-
extends-ban-on-visitors-due-to-coronavirus-153442 (last visited April 27, 2020)

27  Zorlu, Faruk; ‘Turkish Airlines extends suspension of global flights’, April 2,2020, Anadolu

Agency, available at: https://www.aa.com.tr/en/latest-on-coronavirus-outbreak/turkish-
airlines-extends-suspension-of-global-flights/1788854 (last visited April 27, 2020)
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activity) were quarantined for 15 days by the Ministry of Interior.”® Existing
curfews were enhanced to include people under the age 20 and over the age
65.% Wearing face masks in public areas was mandated.*

4™ of May

A press statement, made by the President after a cabinet meeting, which
indicated that the return to normal life will evolve gradually. A few hours
of curfew relaxation and the reopening of barbershops and shopping malls,
respecting some restrictions was announced. On May 10, citizens, older than
65 and currently subject to a curfew will be allowed to go out for four hours
adhering to social distancing rules. The same measure will apply to children
and young adults, under 20, who are currently subject to a curfew. This will be
applicable as ‘one age group per day.’!

Health Infrastructure of Turkey: Some Advantages

The current population of Turkey is 83 million.”> The average age of the
population is 31 and the twenty five percent of the population is under the age
15, which makes Turkey a young country.* The percentage of the citizens who
are above the age 65 is 8.8% which is 0.1% lower than the world average and
11.3% lower than the EU average.**

28 Kozok, Firat, ‘Turkey Quarantines Largest Cities to Slow Coronavirus Outbreak’, April
3, 2020, Bloomberg, available at: https://www.bloomberg.com/news/articles/2020-04-03/
turkey-considering-tighter-istanbul-curbs-to-fight-virus-spread (last visited April 27,
2020)

29 ‘Turkey imposes 48-hour curfew in major cities to curb virus’, April 11, 2020, Aljazeera,
available at: https://www.aljazeera.com/news/2020/04/turkey-imposes-48-hour-lockdown-
major-cities-curb-virus-200411084517572 .html (last visited April 27, 2020)

30 ‘Turkey restricts enterance, Exit to 31 cities, Mandates face masks over Coivid-19’, April
3, 2020, Bianet English, available at: http.//bianet.org/english/politics/222464-turkey-
restricts-entrance-exit-to-31-cities-mandates-face-masks-over-covid-19 (last visited April
27,2020)

31 *Covid-19 Pandemic: Turkey inches towards normalisation’, May 5, 2020, Daily Sabah,
available  at:  https://www.dailysabah.com/turkey/covid- 19-pandemic-turkey-inches-
toward-normalization/news (last visited May 5, 2020)

32 Turkish Statistical Institute, available at: http://www.tuik.gov.tr/HbGetirHTML..
do?id=33705

33 ‘Turkey still has a young but aging population’, Hurriyet Daily News, November 15,2020,
available at:  https://www.hurriyetdailynews.com/turkey-still-has-a-young-but-aging-
population-148739 (last visited May 4, 2020)

34 ‘Covid-19 Pandemic, Evaluation Report’, Turkish Academy of Sciences, April 26,
2020, available at: http://www.tuba.gov.tr/tr/yayinlar/suresiz-yayinlar/raporlar/covid-19-
pandemi-degerlendirme-raporu (last visited May 4, 2020) 35.




324 Medicine and Law

Despite having a young population, Turkish citizens often have doctor’s
appointments as health services are quite accessible. This situation is perhaps
creating a considerable amount of circulation of patients and medical staff
within hospitals. Hospitals in Turkey are almost always busy but have high
capacity of critical care beds and the occupancy rate of the critical care beds
has never been an issue in the country.

According to the statistics, released by the Ministry of Health, the number
of applications to have a doctor’s appointment was 782 million in 2018. The
numbers relevant to the health infrastructure, in 2018, was as follows: total
number of doctors 153,128; total number of health personnel 1,016,401; total
number of hospitals 1,534; the number of applications to have a doctor’s
appointment per person on average 9.5; critical care bed capacity 38,098; and
the occupancy rate of the critical care beds 66.9%.% There are a considerable
number of medical imaging facilities in Turkey and in 2018, the number of
MR devices was 915 and the number of CT devices was 1211.%7

According to the data from the Ministry of Health, Turkey, as of 6" of May,
has conducted approximately 35,000 tests a day since the beginning of the
pandemic.?® The total number of Covid-19 tests completed in Turkey, as of 6™
May, 2020, was 1,204,421, according to the daily data shared by the Ministry
of Health.* There has always been considerable debate regarding the doctor
to patient ratio in Turkey. It is considered as ‘routine’ for a doctor, in Turkey,
to see 60 to 80 patients per day. Taking this issue into account, the situation
concerning the Covid-19 epidemic has been tolerated considerably well by the
doctors in Turkey.

35 Annual Health Statistics 2018 News Bulletin, Ministry of Health, 2019, available at:
https://dosyamerkez.saglik.gov.tr/Eklenti/33116 haber-bulteni---2018-30092019pdf.pdf?0
(last visited May 2, 2020)

36 Annual Health Statistics 2018 News Bulletin, Ministry of Health, 2019, available at:
https://dosyamerkez.saglik.gov.tr/Eklenti/33116 haber-bulteni---2018-30092019pdf.pdf?0
(last visited May 2, 2020)

37 Annual Health Statistics 2018 News Bulletin, Ministry of Health, 2019, available at:
https://dosyamerkez.saglik.gov.tr/Eklenti/33116 haber-bulteni---2018-30092019pdf.pdf?0
(last visited May 2, 2020)

38 Coronavirus Daily Table Turkey, Ministry of Health, accesible at: https://covid19.saglik.
gov.tr/ (last visited May 2, 2020)

39 Ministry of Health, Current Situation in the Country: https://covid19.saglik.gov.tr/ (last
visited May 5, 2020)
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There was no published pandemic emergency plan in place for the procurement
or allocation of resources and coordination of scientific and political discurses
in Turkey. On the other hand, provisions that are regulating the preservation
and improvement of public health were set out even in the Public Health Law,*
which dates back to 1930 and constitutes one of the initial pieces of legislation
of the Republic of Turkey. Public Health Law sets out mandated reportable
commuicative diseases, how to report these and provisions regarding contagious
disease and quarantine. This particular piece of legislation had been subject
to many modifications and supported by other supplementary administrative
instruments and now is up-to-date and the methods of implementation of it are
clear.* Even though Turkey did not have a pandemic emergency plan in the
modern sense, this guideline, spanning 90 years, shed light on the methods to
be followed in the situation of a pandemic.

The Diameter of the Peephole: Right to Access to Information and Nature
of Privacy in a Pandemic

On the 6™ of April, China reported zero daily deaths from Covid-19, for the
first time since January.* China took undeniably strict measures to limit the
spread of the virus. It is evident that some instruments are available to the
Chinese government that are not applicable in some other countries. 59 days
after the lockdown was initially introduced, China started stepwise relaxation
of some measures. The Chinese people’s ability to enjoy their freedom is
subjugated by phone applications (Apps), which are now seen as a crucial
method of management of Chinese citizens by the Chinese government.*
The Chinese tracking Apps generally work with a Chinese identification
(ID) number and their users consent to share their location data, lacking an
explanation regarding the way in which such data is processed.** Furthermore,

40 Public Health Law 1930, available at: https:/www.mevzuat.gov.tr/MevzuatMetin/1.3.1593 .pdf

41 Circular regarding the Noticing and Reporting of Contagious Disease 2015/18, available
at: https://hsgm.saglik.gov.tr/dosya/mevzuat/genelge/2015_18.pdf

42 Davidson, Helen; China reports zero Daily deaths from Coronavirus for the first time
since January, April 7, 2020, The Guardian, available at: https://www.theguardian.com/
world/2020/apr/07/china-reports-zero-daily-deaths-from-coronavirus-for-the-first-time-
since-january (last visited April 9, 2020)

43 Davidson, Helen, ‘China’s coronavirus health code apps raise concerns over privacy’, The
Guardian, April 1, 2020, available at: https:/www.theguardian.com/world/2020/apr/01/
chinas-coronavirus-health-code-apps-raise-concerns-over-privacy (last visited May 2, 2020)

44 Yang, Yuan, ‘How China’s survelliance tech became my unlikely coronavirus ally, April
7, 2020, Financial Times, available at: https://www.ft.com/content/0a59dec6-781f-11ea-
9840-1b8019d9a987 (last visited May 2, 2020)
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China is using face recognition technology that is 95% effective, in identifying
people even wearing masks.* Some issues regarding these tracking methods
can be considered violations of privacy. One of the main concerns regarding
the implementation of this system in China is that the consent of the individual
would assumed to be given even though the individual may not really be
aware what they are consenting for. The question, to be asked at the time of a
pandemic, is the degree to which the privacy of the individual can be subject
to violation. In China, the mobile Apps facilitate some degree of freedom to
its citizens. However, if using these Apps is accepted as the chosen method to
enhance freedom, then, these should not impair the privacy of the individuals
and consent should be required with transparent explanation as to how the data
will be processed, stored and used.

Some of the most crucial issues during a pandemic should be considered as
exerting utmost efforts in ensuring the preservation of rights and privacy.
This should entail an objective test where the requirements of public health
justifiably impose some restrictions on the rights of the individuals. At the
time of a pandemic, the right to access information gains greater significance
correspondingly with the increasing necessity of transparency. The lessons
that are learned from pandemics would provide invaluable guidelines for
future pandemics and other struggles on a global scale. Taking this into
account, the key elements to be kept in mind during a situation like this, in
which epidemiology and the science of statistics contribute majorly, should
be ‘the accurate data collection and the analysis of accurate records by
proper methods.’*® Furthermore, as emphasized in the Evaluation Report of
the Turkish Academy of Sciences on the Covid-19 pandemic, the initial issue
concerning the distribution of accurate information would be ‘to work with
the expert member of the relevant departments and the members of other
science departments, who can provide contribution on a multidisciplinary
level ”*" Accordingly, the Science Committee was established on the 10™ of
January 2020, following China’s announcement of the coronavirus outbreak.

45 Yang, Yuan, ‘How China built facial recognition for people wearing masks?’, March 18,
2020, Financial Times, available at: https://www.ft.com/content/42415608-340c-4c0Oa-
8c93-f22cdd4cc2d6 (last visited May 2, 2020)

46 ‘Covid-19 Pandemic, Evaluation Report’, Turkish Academy of Sciences, April 26,
2020, available at: http://www.tuba.gov.tr/tr/yayinlar/suresiz-yayinlar/raporlar/covid-19-
pandemi-degerlendirme-raporu (last visited May 4, 2020) 59.

47 ‘Covid-19 Pandemic, Evaluation Report’, Turkish Academy of Sciences, April 26,
2020, available at: http://www.tuba.gov.tr/tr/yayinlar/suresiz-yayinlar/raporlar/covid-19-
pandemi-degerlendirme-raporu (last visited May 4, 2020) 60.




Medicine and Law 327

The Committee includes 31 member doctors and academics, who are experts
on infections, microbiology, virology, internal diseases and intensive care.*®
The Committee comprises members who are internationally respected in their
individual fields. They have been following the developments regarding the
Covid-19 pandemic and invaluably assisting the government. The Science
Committee prepared an informative leaflet on the Covid-19 which was
distributed throughout the country and expert doctors and academicians were
constantly on the national television channels, trying to inform the public.
From day one, Turkish citizens have been kept informed in a detailed way
with daily press conferences, held by the Minister of Health, Doctor Fahrettin
Koca, in which the numbers regarding the pandemic have been shared with
the public and the questions of the members of the press have been answered.
A very extensive informative campaign was pushed in Turkey. According to
a national survey, conducted in early April, 78% of the participants indicated
having enough knowledge regarding Covid-19 symptoms.*

A balance between individual privacy and public health must be found during
the pandemic. Evidently, the relevant data, collected from individuals is
considered crucial to be able to contain the spread of the virus. However, not
all data processing methods and reasons can be justified for the purposes of
tackling the situation. Turkey introduced a contact-tracing App, designed to
detect and inform whether an individual had come into contact with an infected
person, by sending a notification such as‘(X) days ago you have encountered
a person who tested positive for Covid-19."° The App merely informs the
individual, by sending a notification regarding the contact and maintains the
anonymity of the infected person. Prior to its introduction, the Chamber of
Computer Engineers of the Union of Chambers of Turkish Engineers and
Architects released a statement indicating their members’ concerns regarding
the implementation of such a contact-tracing App.”' What brought forward

48 Yener, Duygu, ‘Turkiye’nin koronavirusle mucadele politikasina ‘Bilim Kurulu’ yon
veriyor’, Anadolu Agency, March 24, 2020, available at: https://web.archive.org/
web/20200328180255/https://www.aa.com.tr/tr/koronavirus/turkiyenin-koronavirusle-
mucadele-politikasina-bilim-kurulu-yon-veriyor/1777215 (last visited May 4, 2020)

49 ‘MAK Anketi: Halkin yuzde 41°i koronavirus sonrasi ekonomik kriz bekliyor’,
Sputnik News, April 8, 2020, available at: https:/tr.sputniknews.com/koronavirus-
salgini/202004081041781195-mak-anketi-halkin-yuzde-41i-koronavirus-sonrasi-
ekonomik-kriz-bekliyor/ (last visited May 4, 2020)

50 Bayar, Gozde, ‘Turkey to use contact-tracing app to detect coronavirus’, Anadolu Agency,
April 14, 2020, available at: https://www.aa.com.tr/en/latest-on-coronavirus-outbreak/
turkey-to-use-contact-tracing-app-to-detect-coronavirus/1804425 (last visited May 4,2020)
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as a concern was regarding the possibility of not revealing the purpose and
rules of operation of the said phone App in a transparent manner. Some of
the emphasized issues were that: all aspects of the functions, purpose and
the expected benefits of the app to be shared openly with the public; that it
should be emphasized that this is a method to be used only during the days
of pandemic and hence to be a temporary method, the nature of the data to be
collected while using the phone application and the location of the data to be
held and how the security of this location to be provided should be clarified,
information regarding the duration of keeping the collected data and methods
regarding this data being deleted to be announced.”” With regards to mobile
tracking Apps as such, the main demands of the experts draw the attention as
these being safe in terms of data privacy and also being temporary in nature.

Two public announcements were made by the Personal Data Protection
Authority in March 2020. It was announced, in relation to Covid-19 pandemic,
that the Personal Data Protection Board will take the extraordinary conditions
in the country into account for each application or data breach notification and
will be aware that there may be delays in complying with the required periods
of notification.”® This particular announcement signaled a degree of flexibility
to be allowed during the current situation, with regards to compliance with
periods regarding notice and report. The announcement provided the Personal
Data Protection Board with a discretionary power which should be exercised,
considering the background facts of each application individually.>* Perhaps a
concerning issue is the vagueness of some terms included in the announcement,
such as “’delay.” The amount of time that is passed to be considered as an
acceptable amount of delay and the operational realities and causes for that
particular delay should be clarified by considering each application by the
data controllers. It should be noted that, this was a considerably short public
announcement and a second announcement was made a few days later.

Kurallari Kamu’ya Aciklanmalidir’, TMMOB Bilgisayar Muhendisleri Odasi, April
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The second announcement emphasized the importance of the preventive steps
taken by public and private organisations to contain the spread of the virus
and indicated that these preventive steps often include an inevitability of
processing of personal data.” The second announcement elucidated the general
principles of data protection regulations, with a special emphasis on the data
minimisation principle. The other main issues that were touched upon were
the lawfulness, transparency, privacy and the public announcement had also
these issues as sub-headings. It was clearly indicated that the data processing
to be done in compliance with the purposes of processing, in a limited way
and also proportionally.® The second announcement can be considered as
more detailed than the former one and covered more aspects of data privacy
in a pandemic.

As a Result

The Ministry of Health in Turkey, was established by Law no. 3 on the 3™ of
May, 1920, following the opening of the Grand National Assembly and during
the course of the War of Independence. This illustrates that one of the priorities
of the founders of the Republic of Turkey was health. The Republic of Turkey,
as the follower of the Seljuk and Ottoman legacy, has maintained the continued
state tradition of organisation of health services linked to cultural unity. While
developing this structure over time, a western-oriented path has been followed
in the organization of state and service policies. The developed health policies
were also affected by the main trends in the world. Relevant to the Covid-19
pandemic, in Turkey, the following points can be stated; effective measures are
taken just in time, these measures are applied at a very high rate, that the whole
process is carried out in a scientific framework and that the recommendations
of the scientific board are practised with precision. Furthermore, considering
the country’s response to the pandemic, it can be argued that the right to access
to information and the privacy of individuals were protected with the utmost
caution during these unprecedented times.
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The health systems and economies of most countries are seriously affected by
the SARS-CoV-2 pandemic. Though all working towards protection of health,
the countries’ practices of responding to coronavirus disease (COVID-19)
outbreak differ. For the developing countries, it is especially challenging to
effectively address the pandemic. The experience of Ukraine may be of interest
to researchers and policymakers of nations striving for political democracy
and economic growth as well as those that have achieved these goals.

This paper is aimed at discussing the Ukrainian legal responses to challenges
brought by the novel coronavirus infection; the institutional and legislative
framework that determined the peculiarities of the taken measures and
their implications; as well as the lessons one can learn from the Ukrainian
experience.

INTRODUCTION

Ukraine inherited an extensive healthcare system from the Soviet Union'.
Although it was designed to ensure universal healthcare coverage, Ukraine’s
health system was “sclerotic and basically based on the Semashko model
with very rigid public finance management procedures” (Health Stategic
Advisory Group, 2014) . In modern conditions, it has become ineffective
even with some incremental changes. The most recent attempt of reform
was initiated in 2014, dealing with medical care and public health though
the emphasis was on healthcare financing. Based on the “money follows the
patient” principle?, the primary care reform was completed. April 1, 2020 was
determined as the starting point for the second stage of the healthcare reform
(focusing on specialized care)*. Top Ukrainian healthcare officials declared
the necessity of substantial changes to the overall reform and correction of any
mistakes committed (Stepanov, 2020)°. Anticorruption reform, the reform of
state governance, judicial and other systems, were launched simultaneously

1  Recommendations of the Parliamentary Hearings on the Issue “On Healthcare Reform
in Ukraine.” Approved by Act of the Supreme Rada of Ukraine dated 21 April 2016 No.
1338-VIIIL. URL: https://zakon.rada.gov.ua/laws/show/1338-19#Text.

2 Health Strategic Advisory Group 2014, National Health Reform Strategy for Ukraine
2015-2020. URL: https://en.moz.gov.ua/uploads/0/16-strategy eng.pdf.

3 The Concept of the Reform of Health Care System Financing. Approved by the Enactment
of the Cabinet of Ministers of Ukraine dated 30 November 2016 No. 1013-p. URL: https://
zakon.rada.gov.ua/laws/show/1013-2016-%25D1%?2580.

4 Law of Ukraine “On the State Financial Guarantees for Medical Care of the Population”
dated 19 October 2017 No. 2168-VIII. URL: https://zakon.rada.gov.ua/laws/show/2168-19.
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with the healthcare reform. The goals, merits and challenges of the other
reforms could not but affect the institutional and legislative framework of the
Ukrainian health care system functioning. Ukraine encountered the SARS-
CoV-2 pandemic and had to look for responses to the threat while staying in
the uneasy reforming process.

BACKGROUND

In Ukraine, the first case of COVID-19 was confirmed on 3 March 2020°.
Without waiting for the wide spread of the infection, on 11 March 2020
the Cabinet of Ministers of Ukraine imposed the quarantine, prohibiting
the attendance of classes and limiting mass gathering events’. Initially the
lockdown was planned from 12 March 2020 till 3 April 2020. In the middle
of March, the work of companies and entrepreneurs presupposing customers’
visits was banned and most public transportation services were stopped®.

On 2 April 2020, the lockdown was prolonged and containment measures were
increased’. Appearance in public places, without personal protective equipment
(PPE), moving in groups of more than 2 people (with some exceptions) and
visiting parks and public gardens were prohibited.

The lockdown lasted till 22 May 2020 (with easing of some requirements
since 11 May 2020)'. As of 22 May 2020, 148 cases were confirmed, 12,975

Halli peaii Ta BUBNPABLIM OMYILUEHI Mpu 11 MIarHyBaHHi noMusku [Enextponnuit pecypc]
// MiHicTepCTBO OXOPOHH 370pOB’sl YKpainu : [o¢iuiitnmii Be6-cairr]. URL: https://moz.
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vrahovujuchi-nashi-realii-ta-vipravivshi-dopuscheni-pri-ii-planuvanni-pomilki.
6  Pomenko Onena. B VYkpaini — nepumili BuUNajiok KopoHaBipycy [EnexkrpoHnuit

pecypce] // Ykpaincbka mpaspa. - 3 6epesnst 2020 p. URL: https://www.pravda.com.ua/
news/2020/03/3/7242332/.

7  Act of the Cabinet of Ministers of Ukraine No. 211 dated 11 March 2020 “On Prevention
of the Spread of Coronavirus COVID-19 on the Territory of Ukraine”. URL: https://zakon.
rada.gov.ua/laws/show/211-2020-%D0%BF/ed20200311.

8  Act of the Cabinet of Ministers of Ukraine No. 215 dated 16 March 2020 “On Making
Amendments to Act of the Cabinet of Ministers of Ukraine dated 11 March 2020 No. 211”.
URL.: https://zakon.rada.gov.ua/laws/show/215-2020-%D0%BF#n8.
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Amendments to Act of the Cabinet of Ministers of Ukraine dated 11 March 2020 No. 211”.
URL.: https://zakon.rada.gov.ua/laws/show/255-2020-%D0%BF#n8.

10 Act of the Cabinet of Ministers of Ukraine No. 343 dated 4 May 2020 “On Making
Amendments to Some Acts of the Cabinet of Ministers of Ukraine”. URL: https://zakon.
rada.gov.ua/laws/show/343-2020-%D0%BF#n10.
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cases active, 6,585 people recovered and 588 people deceased!'. According
to experts’ opinions, Ukraine’s containment measures were timely and kept
the coronavirus disease (COVID-19) morbidity rate within the limits of a
functioning healthcare system'?.

Since 22 May 2020, the so-called “adaptive quarantine” has been in effect,
where “most restrictions are relieved but quarantine remains or severe
containment measures are imposed in the regions with the high morbidity
rate” (Cabinet of Ministers of Ukraine, 2020)"3.

DISCUSSION

The coronavirus crisis has mirrored the existing institutional, legal and
ethical issues and reached certain conclusions that could be of interest to an
international reader.

Institutional and Infrastructure Capacities: “Momento Infectio”

Institutional and infrastructure capacities are prerequisites for preparedness
for health emergencies at the national and territorial community levels. The
situation around COVID-19 “has once again illustrated the importance of
ensuring the institutional capacity and the quality of legislation in the sphere
of health care” (Hrevtsova, 2020)'.

Institutional Changes

In Ukraine, institutional changes aimed at modernizing the national health
system and resolving the pressing issues of social demand (such as elimination
of corruption and enhancement of business environment) have been made. Atthe

11  MiHicTepcTBO OXOpOHM 370poB’st Ykpainu. OnepaTtuBHa iHcopMalisi PO TOLIMPEHHS
koponasipycuoi iHdexuii COVID-19 [Enekrponnuii pecypc] // MiHicTepcTBO 0XOpOHM
3nopoB’st  Ykpainu: [odiniiiauit  BeG-caiit]. URL: https://moz.gov.ua/article/news/
operativna-informacija-pro-poshirennja-koronavirusnoi-infekcii-2019-ncov-1.

12 Bymkosceka Haranisi. Homy B Ykpaini Tak Majno xopux Ha COVID-19: nomactuio un
€ 06’exTuBHi npnunan? [Enextponnnit pecype] / Yxpainceka npaspa. - 8 tpasust 2020 p.
URL: https://life pravda.com.ua/health/2020/05/8/240906/.

13 Ka6iner MinictpiB Ykpainu. Kapantunni 3axomn [Enextponnmit pecypc] // KaGiner
MiuicTpiB  Ykpainu: [odiniiimit  Be6-caitt]. URL:https://covid19.gov.ua/karantynni-
zakhody.

14 TI'pesuosa Pagmuna. F'otosricts 1o COVID-2019: o6cepBatyist, KapaHTHH, TIpaBa JIIOANUHH,
NOBHOBaKeHHs1 oprauiB [Enexkrponnuit pecypc] // IOpuanuna razera. - 03 6epesnst 2020
p. URL: https://yur-gazeta.com/dumka-eksperta/gotovnist-do-covid2019-observaciya-
karantin-prava-lyudini-povnovazhennya-organiv-.html.
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same time, the core essence of the relevant institutions and legislative constraints
appeared to be overlooked in the course of designing and implementing the
changes apparent with the coronavirus disease (COVID-19) outbreak.

This relates, first of all, to liquidation of the State Sanitary and Epidemiological
Service of Ukraine (SES) — the state authority responsible for “the
implementation of the state policy in the sphere of population sanitary and
epidemiological safety”". The attitude towards the SES, shared by a part of
the politicum and society, was well reflected in an official document stating
that concentration of the activity of the SES “on the execution of total control”
over economic entities “led to the deterioration of business environment in the
country and did not further the improvement of the situation with the population
morbidity rate”'®. At the same time, functionality, branched structure and
workforce capacity had made the SES a core element of the health emergency
preparedness system.

Regardless of the fact that the existence of the SES and its competence were
stipulated by law'” (!), in 2014 the Cabinet of Ministers of Ukraine issued
the act whereby the SES was reorganized through its incorporation within the
newly established State Service of Ukraine on Food Safety and Consumer
Protection'8. In 2017, after litigation proceedings, questioning the lawfulness
of this reorganization and result of outlawing it'°, the Ukrainian government
finally liquidated the SES?. The powers of the SES were partly transferred to
the State Service of Ukraine on Food Safety and Consumer Protection and,
arguably, to the Ministry of Health of Ukraine?', including the State Institution
“Public Health Center of the Ministry of Health of Ukraine.”

15 Law of Ukraine “On Ensuring Population Sanitary and Epidemic Safety” dated 24
February 1994 No. 4004-XI1I, Art. 31. URL: https://zakon.rada.gov.ua/laws/show/4004-12.

16 The Concept of the Development of the Public Health System in Ukraine. Approved by
the Enactment of the Cabinet of Ministers of Ukraine No. 1002 dated 30 November 2016.
URL: https://www.kmu.gov.ua/npas/249618799.

17 Vide supra., 15.

18 Act of the Cabinet of Ministers of Ukraine “On Optimization of the System of Central
Executive Authorities” No. 442 dated 10 September 2014. URL: https://zakon.rada.gov.
ua/laws/show/442-2014-%D0%BF.

19 Act of the Kyiv Appellate Administrative Court dated 08 February 2016 p. on case No.
826/19610/14. URL: http://reyestr.court.gov.ua/Review/55797697.

20 Act of the Cabinet of Ministers of Ukraine “Some Issues of the State Sanitary and and
Epidemiological Service” No. 348 dated 29 March 2017. URL: https://zakon.rada.gov.ua/
laws/show/348-2017-%D0%BF.

21 Provisions on the Ministry of Health of Ukraine. Approved by Act of the Cabinet of
Ministers of Ukraine No. 267 dated 25 March 2015 (in the edition of the Act of the Cabinet
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Confusing terminology used by authors of relevant governmental acts resulted
in collisions and gaps in legal regulation of the powers of the above authorities.
Some researchers even believe that “the bigger part of the tasks of the state
sanitary and epidemiological surveillance as well as that of the directions
of the Ukrainian state SES system have not been transferred to any central
executive authority” (Demchenko, 2020, p. 201)%.

Ukrainian laws still contain several provisions on the SES (that was liquidated)
and/or those based on the existence and functioning of the SES. Some of them
became critical when the introduction of COVID-19 containment measures
appeared on the agenda. Article 29 of the Law of Ukraine “On the Protection
of Population from Infectious Diseases” states that the issue of enforcing a
quarantine shall be raised before the Cabinet of Ministers of Ukraine, based on
the report of the Chief State Sanitary Doctor of Ukraine®. According to Article
32 of the Law of Ukraine “On Ensuring Population Sanitary and Epidemic
Safety”, the Chief State Sanitary Doctor of Ukraine heads the SES*.

The position of the Chief State Sanitary Doctor that had “disappeared”
together with the SES, was renewed by appointing Mr. V. Lyashko as “the
deputy Minister of Health of Ukraine - the Chief State Sanitary Doctor of
Ukraine” in March 2020%.

The functions of the Chief State Sanitary Doctor of Ukraine are certainly not
limited to resolving technical and bureaucratic issues. The need of the renewal
of the local “chief sanitary doctors” was unveiled and relevant appointments
were made. The “renewal” of these positions, without reconstructing/construing
the foundations, seems a temporary measure of dubious legality rather than a
viable mechanism suitable for the performance of the tasks, related to sanitary
and epidemic safety.

of Ministers of Ukraine No. 90 dated 24 January 2020). URL: https://zakon.rada.gov.ua/
laws/show/267-2015-%D0%BFE.

22 JlemueHko I.C. IHcTuTyuifiHa COPOMOXKHICTb 3aXMCTY BijJ] IH(EKLIMHUX 3aXBOPIOBaHb B
Ykpaiti // Haconuc Kuiscekoro yHiBHpeuteTy npasa. - 2020. - Ne 1. - C. 196-205.

23 The Law of Ukraine “On the Protection of Population from Infectious Diseases”dated 6
April 2000 No.1645-111. URL: https://zakon rada.gov.ua/laws/show/1645-14.

24 Vide supra., 15.

25 Enactment of the Cabinet of Ministers of Ukraine “On the Appointment of V.K. Lyashko
as the Deputy Minister of Health of Ukraine - the Main State Sanitary Doctor of Ukraine”
dated 11 March 2020 No. 229-p. URL: https://www.kmu.gov.ua/npas/pro-priznachennya-
lyashka-v-k-zastupnikom-ministra-ohoroni-zdorovya-ukrayini-golovnim-derzhavnim-
sanitarnim-likarem-ukrayini-229110320.
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What lesson can be learned from the outlined situation? What can be
recommended for policy makers in Ukraine, and other countries, based of the
discussed experience? The following three items seem critical to implement.
When attempting to meet political and societal expectations, connected with
the healthcare institutional landscape, emergency preparedness must be
maintained. As mentioned in the annual report of the Global Preparedness
Monitoring Board, in 2019, “while disease has always been part of the human
experience, a combination of global trends, including insecurity and extreme
weather, has heightened the risk. Disease thrives in disorder and has taken
advantage - outbreaks have been on the rise for the past several decades and
the spectre of a global health emergency looms large. If it is true to say “what’s
past is prologue”, then there is a very real threat of a rapidly moving, highly
lethal pandemic of a respiratory pathogen killing 50 to 80 million people and
wiping out nearly 5% of the world’s economy” (Global Preparedness Monitoring
Board, 2019)%. 1t is likely that this SARS-CoV-2 pandemic will not be the last
(El Zowalaty, Jarhult, 2020)*". Institutional changes are not made immediately
and those who introduce them often miss the coherent picture, failing to be
aware of the organs accountable, and duly delimit their responsibilities. It is
extremely important to have a “holistic vision” keeping the detials in mind.
Auditing the national legislation, to resolve the conflict of norms and fill in the
gaps of legal regulation of health emergencies preparedness, seems worthwhile.
Addressing the recently uncovered ineffective or lacking legal details, during
this pandemic (COVID-19), may enhance quality of such legislation audit.

The Healthcare Infrastructure Optimization Lesson

Another system-related lesson deals with healthcare infrastructure capacities.
While carrying out the health care reform, the process of “optimization of the
structure of the hospital stock”®, namely the reduction in number of hospital
beds to more effectively use the limited financial resources, was launched.

26 Global Preparedness Monitoring Board. A world at risk: annual report on global
preparedness for health emergencies. Geneva: World Health Organization; 2019. Licence:
CC BY-NC-SA 3.0 IGO. URL.: http://apps.who.int/iris.

27 El Zowalaty, Mohamed E., Jarhult, Josef D. From SARS to COVID-19: A previously
unknown SARS- related coronavirus (SARS-CoV-2) of pandemic potential infecting
humans — Call for a One Health approach. One Health, 9 (2020). URL.: https://www.ncbi.
nlm.nih.gov/pmc/articles/PMC7075990/pdf/main .pdf.

28 The Methodology for Ensurance of Hospital Stock Reckoning at 10,000.00 Population.
Approved by the Order of the Ministry of Health of Ukraine No. 51 dated 01 February

2016. URL: https://zakon.rada.gov.ua/laws/show/z0269-16#n18.
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Health care was supposed to be financed under the principle “money follows
the patient.” This was to be extended on infectious diseases hospitals. The
Ministry of Health of Ukraine pointed out that “departments of infectious
diseases would be financed in the same way as other inpatient units — for
the provided services”™. It was planned to stop their financing at the expense
of the state budget subventions at the second stage of the healthcare reform,
that started on 1 April 2020. The reduction in number of infectious disease
units and reprofiling of infectious diseases hospitals became highly probable.
Healthcare officials have recently recognized that the coronavirus outbreak has
shown that infectious disease hospitals should be financed for the preparedness
to provide medical care but not based on the actually provided services (V.
Lyashko, 2020)*. The preparedness to health emergencies and possibility to
provide effective medical care should not be sacrificed to economic efficiency,
since the population’s epidemic safety and individuals’ lives depend on it.

The Quest for Professional and Ethical Guidance

The containment measures were timely and Ukraine avoided a potentially
much worse scenario. The indicated figures are far from showing the healthcare
system’s implicit catastrophe. The preparedness to overloaded healthcare
institutions and the decision on giving the priority in access to life-saving
treatments should, however, be on the agenda.

The concept of “medical triage” has become widely known with this pandemic.
Determining the concrete grounds for triage is unclear when considering
hospital and especially intensive care.

The pieces of legislation that are effective in Ukraine are mostly focused on
medical triage made at the prehospital phase or within the casualty (accident
and emergency) departments®'. the Standards of Medical Care “Coronavirus
Disease (COVID-19)” provide a guideline for the primary screening of

29  MiHicTepcTBO OXOPOHHM 3/10pOB’st YKpainu. 3anutanHs Ta Binosifi [EnexTponnnit pecypc]
// MiHiCTepCTBO OXOpPOHHM 370pOB’sl YKpainu : [odiuiitauii Be6-caiir]. URL: https://moz.
gov.ua/pitannja-ta-vidpovidi.

30 Interfax-Ykpaina. Emigemis KopoHaBipycy mokasana, O iH(EeKLilHI JiKapHi He MOXKHA
¢pinancyBatu 3a mefnocayru [Enektponnnii pecypc] // Interfax-Yxkpaina: [odiuiiinuit Be6-
caiit]. URL: https://ua.interfax.com.ua/news/pharmacy/660838 .html.

31 Order of the Ministry of Health of Ukraine No. 366 dated 18 May 2012 “On Approval of
the Genetal Requirements to the Mediacal Triage of the Injured and Sick and of the Forms
of Medical Documents.” URL: https://zakon.rada.gov.ua/laws/show/z0884-12.
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medical triage®>. The issue of triage in intensive care units still requires
proper determination — either at the level of normative acts or at the level
of recommendations as suggested by the professional community. This is
necessary “fo relieve clinicians from a part of the responsibility in the decisions
making process, which can be emotionally burdensome”, as pointed out in
the Recommendations made by the Italian Society of Anesthesia, Analgesia,
Resuscitation and Intensive Care (STAARTI, 2020)*. It is also important with
regard to protection of doctors from unsubstantiated bringing to responsibility
for maltreatment as well as in view of protection of patients from unreasonable
triage decision-making.

Who should determine such triage rules? The World Health Organisation
(WHO) website detail their establishment by national healthcare authorities
and by professional associations (WHO, 2020)**. These rules should be framed
by the medical community or at least with its participation. If the legal tradition
so requires, such rules shall have not only ethical but also legal force (for
instance, the binding force that is given to the acts of the organs of professional
self-governance that enjoy the powers delegated by the state). In Ukraine, there
is no medical self-governance regardless of numerous legislative attempts. The
current coronavirus crisis may stimulate the Ukrainian medical community to
reclaim the rights pertaining to medical professionals.

Healthcare Workers’ Rights Protection: Pandemic Urges Raising the Standards

The Ukrainian legislation provides for several professional rights and privileges
granted to healthcare workers, although a lot of issues arise during the exercise
of such rights by medical professionals. Systemic violations of labor, social
and professional rights of medical workers do occur (Hrevtsova, 2017)*.

32 Standars of Medical Care “Coronavirus Disease (COVID-19)” (with changes). Approved by
Order of the Ministry of Health of Ukraine No. 722 dated 28 March 2020 “Organization of
the Provision of Medical Care to People with the coronavirus disease (COVID-19).” URL:

https://moz.gov.ua/article/ministry-mandates/nakaz-moz-ukraini-vid-28032020--722-

organizacija-nadannja-medichnoi-dopomogi-hvorim-na-koronavirusnu-hvorobu-covid-19.
33 The Italian Society of Anesthesia, Analgesia, Resuscitation and Intensive Care (SAIARTTI)

Clinical Ethics Recommendations for the Allocation of Intensive Care Treatments in
exceptional, resource-limited circumstances - Version n. 1. Posted on March, 16" — 2020.
URL: http://www.siaarti.it/SiteAssets/News/COVID19%20-%20documenti%20SIAARTI/
SIAARTI%20-%20Covid-19%?20-%20Clinical%20Ethics %20Reccomendations.pdf.

34  WHO. Global Health Ethics. Resources on Ethics and COVID-19. Statements by National
Bodies & Professional Associations. URL: https://www.who.int/ethics/topics/outbreaks-

emergencies/covid-19/en/index2 .html.
35 TI'pesnoBa Pagmma. 3axucT mpaB MeIMYHHUX MPAI[iBHUKIB: TOTYIMOCS 10 CaMOOGOpOHM?
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The right to safe working conditions and the right to proper remuneration
of labour are among the rights that are most commonly violated under the
conditions of COVID-19.

The Right to Safe Working Conditions: Focus on the Provision of Personal
Protective Equipment

When assessing the level of adherence to the right to safe working conditions,
in the COVID-19 context, the insufficiency of personal protective equipment
procurement (PPE), in healthcare facilities, must be discussed. The Center for
Public Health, within Ukraine’s Ministry of Health, admits that this is a reason
for the high rate of infection among medical personnel®. As of 22 May 2020,
2,020 healthcare workers were infected, 19.4 % out of the total infected?.

The current legislation of Ukraine provides for the obligation of the owner
or the authorized body to ensure the employee safe working conditions that
comply with the requirements of normative acts, including the availability of
the necessary PPE* ¥4 Such requirements are contained in the Standards of
Medical Care “Coronavirus Disease (COVID-19)” (Annex 6 “The Rational
Use of Personal Protective Equipment”) approved by the Ministry of Health*'.
The type of PPE to be used depends on the conditions, target personnel
and patients and the type of activity (such as provision of care to patients

P03MOBy BeJla CBITJIaHa TepHOBa [EnexTponHuit pecypc] 1 Bame SJIOpOB .- 30.06.2017. URL:

36 Uenrtp rpomancekoro 3mopoB’st MO3 Ykpainu. lllo po6utn Menzakinany, abu 3MEHIIATH
ingikyBanus meukis COVID-19 [Enektponnnii pecypc] // LIeHTp TpoMafchKOro 370poB’st
MO3 VYkpaian: [odiniitauit  BeG-cairt]. URL:  https:/phc.org.ua/news/scho-robiti-
medzakladu-abi-zmenshiti-infikuvannya-medikiv-covid-19.

37 MiHicTepcTBO OXOpOHM 3[0pOB’st YKpaiHu. OmepaTwBHA iH(OpMAalis PO MOMIMPEHHS
kopoHasipycnoi indexnii COVID-19 [Enextponnuit pecypc] // MiHicTepcTBO 0XOpOHI
310poB’st Ykpainu: [odiniitauit Be6-caiir]. URL:
https://moz.gov.ua/article/news/operativna-informacija-pro-poshirennja-koronavirusnoi-
infekcii-2019-ncov-1.

38 Labour Code of Ukraine dated December 1971, Article 153. URL:https://zakon.rada.gov.
ua/laws/show/322-08 .

39 Law of Ukraine “On Labour Protection” dated 14 October 1992 No. 2694-XII. URL:
https://zakon.rada.gov.ua/laws/show/2694-12 .

40 Order of the Ministry of Social Policy of Ukraine No. 1804 dated 29 November 2018
“On Approval of the Minimal Requirements of Safety and Labour Protection while Using
Personal Protective Equipment”. URL: https://zakon.rada.gov.ua/laws/show/z1494-18.

41 Annex 6 to the Standards of Medical Care “Coronavirus Disease (COVID-19)” (with
changes). Vide supra, 32.
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with COVID-19 and to patients with respiratory symptoms). Higher risks of
contamination (as per in inpatient facilities caring for patients with confirmed
COVID-19) call for higher levels of protection. There are numerous incidents
of contamination of healthcare staff who work at healthcare organizations or
units that are not intended for providing care to patients with COVID-19. It
may be necessary to use PPE providing greater protection than those stipulated
within the requirements of the said Standards. Are there any legal tools to
increase the “protection minimum”? The answer is “Yes” but the possibility
and effectiveness of such tools depend on a couple of factors, including
the employer’s readiness to make relevant changes to the collective labour
agreement, concluded by and between the employer and the trade union or
the employees’ representatives authorized by the labour collective of the
healthcare institution (in case of the trade union’s absence)*, and the medical
workers’ readiness to take measures aimed at the protection of their rights.

In the course of reform, healthcare facilities that had been budgetary
institutions were transformed into communal non-commercial enterprises that
allowed greater financial and managerial autonomy of healthcare providers*.
The Ministry of Health pointed out such advantages as the chief of the
healthcare provider having greater freedom in disposal of assets and finances,
determination of the organization chart, forming the staff policy and fixing
the forms of remuneration that is allowed by the legislation®. The use of such
powers, by chiefs of healthcare providers, has only recently been formed.
Effective engagement and interaction with the staff, listening to the voice of
the labour collective and account for its needs, as well as the ability of such
collectives to advance its rights, has become increasingly important. This is, to
a large extent, true for the right to proper remuneration of labour.

42 See,fore.g.: [TanunmH . 67 npauiBHIKIB JbBIBCHKOT JiKaPHI MIBUAKOT IOOMOTY 3aXBOPLIN
Ha Covid-19
[Enexrponnnii pecypc] // ZAXID.NET. - 20.05.2020. - URL: https://zaxid.net/u_lvivskiy
likarni_shvidkoyi_dopomogi na_covid_19_zahvorili 67_pratsivnikiv_n1502474?fbclid=I
wAR3njknCnHzG1nlGg iifRao-el. XRyw18k2 9X4YPQgWelqrR3KI.JkOvVIXS.

43 Law of Ukraine “On Collective Agreements” dated 1 July 1993 No. 3356-XII. URL.: https://
zakon.rada.gov.ua/laws/show/3356-12.

44 Law of Ukraine “On Introducing Changes to Some Normative Acts of Ukraine Related
to Improvement of Legislation on the Issues of Healthcare Institutions Activities” dated 6
April 2017 No. Ne 2002-VIIIL. URL: https://zakon.rada.gov.ua/laws/show/2002-19.

45 MiHicTepcTBO OXOPOHH 37I0POB’sT YKpalHU. ABTOHOMI3allisl JliKapeHb: SIK Bil0yBaTUMEThCS,
sIKi TiepeBarn HajacTb MefycraHoBaM [Enekrponumii pecypc] / MiHicTepcTBO OXOpOHM
3n0poB’st Ykpainu: [odiniitauit BeG-caiit]. URL: https://moz.gov.ua/article/for-medical-
staff/avtonomizacija-likaren-jak-vidbuvatimetsja-jaki-perevagi-nadast-medustanovam.
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Healthcare Workers Remuneration: Legislation and Implementation

In Ukraine, the remuneration of healthcare workers is far from standing in line
with their qualifications and character of the performed work. In accordance
with the data from the State Service of Statistics of Ukraine, on February 2020,
the average salary of staff employees, in the sphere of healthcare, constituted
UAH 7,471.00 (that approximately equal to $ US 304), while the average
salary per the national economy constituted UAH 10,847.00*. The issue of
low wages is especially acute for secondary and tertiary care which have not
yet undergone reform. It has deteriorated with the novel coronavirus disease
(COVID-19) outbreak which increased the risks the medical workers face
while providing care to their patients.

At the end of March, the Supreme Rada of Ukraine and subsequently the
state executive authorities gave grounds to increase payment to healthcare
workers who take part in medical care for patients with COVID-19, providing
for additional payments to such workers in the amount of up to 300 per cent
monthly salary for March 2020 744750 The normative efforts were initially
quite chaotic necessitating correction.

46 [lepxkaBHa ciy»0a CTATUCTMKM YKpaiHu. Po3mopin KinbKOCTi IITATHUX NpaliBHUKIB 3a
Ppo3MipaM1 HapaxoBaHOI M 3apOOITHOT IJTATH 32 BUJIAMU €KOHOMIYHOI AiSUTLHOCTI Y JIFOTOMY
2020 [EnexTponHuii pecypc] // [lep>kaBHa ciy>k6a CTaTUCTUKK Y KpaiHu: [odiuifinnii Be6-
carir]. - URL:http://www.ukrstat.gov.ua/.

47 Law of Ukraine “On Making Changes in Some Legislative Acts of Ukraine Directed at
Additional Social and Economic Guarantess in Connection with the Spread of Coronavirus
Disease (COVID-19)” dated 30 March 2020 No. 540-IX . URL https://zakon.rada.gov.ua/
laws/show/540-20.

48 Law of Ukraine “On Making Changes in the Law of Ukraine “On the State Budget of
Ukraine for 2020 dated 13 April 2020 No. 553-IX. URL.: https://zakon.rada.gov.ua/laws/
show/553-20.

49 Act of the Cabinet of Ministers of Ukraine No. 331 dated 24 April 2020 “On Urgent
Measures to Ensure State Financial Guarantess to Medical Personnel Caring of Patients
with Acure Respiratory Disease COVID-19 Caused by Coronavirus SARS-CoV-2, and
Proper Remuneration of Medical and Other Workers Who Care of Such Patients”. URL:
https://zakon.rada.gov.ua/laws/show/331-2020-%D0%BF.

50 Order of the Ministry of Health of Ukraine No. 768 dated 02 April 2020 “On Approval
of the List of Medical and Other Workers Who Are Directly Engaged in Liquidation
of Epidemic and Taking Measures to Prevent the Spread of Acure Respiratory Disease
COVID-19 Caused by Coronavirus SARS-CoV-2 and Caring of Patients with Cases of
Acure Respiratory Disease COVID-19 Caused by Coronavirus SARS-CoV-2 Who Are
Entitled to Additional Payments in the Amount of Three Wages (Tariffs) for March 2020”.
URL:https://moz.gov.ua/uploads/3/19833-dn 02042020 768 .pdf.
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By May 2020, the Minister of Health Care informed that “we received a great
many of complaints and letters related to the failures to fully pay the medical
workers, the very workers who worked with those having COVID-19, and
first of all the March payment was meant®”. Delays and even “manipulations
with payments” (Stepanov, 2020) were reported to occur on behalf of local
authorities and/or subordinated healthcare institutions managers>2.

On 11 May 2020, the Prime Minister of Ukraine, D. Shmygal, explained
that money was sent to regions but local authorities were governed by the
document of the Ministry of Social Policy of 2003, instead of the new Act of
the Cabinet of Ministers. That was why, regardless of the availability of funds
in the regions, they failed to make necessary payments®. This underscores the
importance of prioritization of quality of legislation, particularly those adopted
in times of pandemic. Pieces of such legislation are to be adopted quickly and
decisively, while the quality of legislation must be ensured by considering the
broad administrative and legislative picture that will allow due understanding
and implementation. There is evidence that in many cases the local authorities
met the new challenges. As pointed out by deputy mayor of Boryspil town,
L. Panasenko, in Ukraine, it appears possible to restrain coronavirus “to a
large extent due to the reform of decentralization and capacity of territorial
communities and cities to take the responsibility and financial burden for
combating the disease outbreak™*. The due execution of powers, in the sphere
of healthcare, by local authorities and their powers over healthcare institutions
management performance, have become of greater importance. The pandemic
has attracted the attention of the state and municipal authorities as well as

51 YHIAH. Crenanos po36eperscsi 3 rosoBamu OJJA 1010 3aTPUMOK 3apIulaT MeuKam,
sKi nikytoTe xpopux Ha COVID-19 [Enextponnuii pecypc] / YHIAH: [odiuiiinnii Be6-
cait]. URL: https://www.unian.ua/economics/finance/koronavirus-2-travnya-stepanov-
rozberetsya-iz-zatrimkami-zarplat-medikam-novini-ukrajina-10981361 .html .

52 LB.ua. CrenaHoB: 3aTpUMKH 3 BUIIJIATaMU NOTPIHUX 3apIyiaT MeMKaM BUHUKAIOTh 3 BUHU
MicueBoi Biaau abo rososinikapis [Enekrponnuit pecypc] // LB.ua. URL: https://ukr.lb.ua/
society/2020/05/02/456583_stepanov_zatrimki_z_viplatami.html.

53 ¥Ycrinos O.B. Y 3aTpumui fonsat MeiMkaM BUHHA MiclieBa Biajia - lllmurans [EnekTpoHHuit
pecypcl // YxkpaiHcbkuil MeiuHuii >KypHai. - 2020-05-12. URL: https://www.umj.com.ua/
article/177565/u-zatrimtsi-doplat-medikam-vinna-mistseva-vlada-shmigal.

54 TIpec-uentp YKMII. Menuku OLiHIOIOTh TOTOBHICTE CUCTEMH OXOPOHH 3710POB’sl /IO YMOB
naHfieMil Ha 2 6am 3 5 MOXIMBUX — JlocliKeHHs [Enekrponnnii pecypc] // Y KpaiHChbKuit
kpusoBuii Mepia-ueHtp, 07.05.2020. URL: https://uacrisis.org/uk/medyky-otsinyuyut-
gotovnist-systemy-ohorony-zdorov-ya-do-umov-pandemiyi-na-2-baly-z-5-mozhlyvyh-

doslidzhennya.
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elevated issues relating to the rights of healthcare workers and remuneration
of their work. This should motivate the nation to address the problems both
mid-pandemic and post-pandemic.

The Conduct of Medical Practice: Changes in the Legal Landscape

The coronavirus crisis affected the organizational, economic and clinical
aspects of medical practice. It has influenced the provision of primary,
specialized, inpatient and ambulatory care.

COVID-Related Limitations of Medical Practice

In Ukraine, constraints to planned hospitalizations and surgeries were imposed
3356; they were substantiated by the necessity of “insurance of preparedness of
healthcare institutions for providing medical care to people having the acute
respiratory disease COVID-19 caused by SARS-CoV-2 coronavirus™’. Even
when it has become evident that sufficient numbers of hospital beds will be
available for COVID-19 patients® and quarantine restrictions lessened, the
limitations on planned hospitalizations still remain in effect™.

In addition to limitations, imposed by the Ukrainian government, additional
restrictions were placed locally. In accordance with Article 30 of the Law of
Ukraine “On Sanitary and Epidemic Satety of Population”, in cases of highly
infectious disease dissemination, the local executive and self-government
authorities are entitled to impose special conditions and labour regimes on

55 Order of the Ministry of Health of Ukraine No. 698 dated 23 March.2020 “On Approval of
Temporary Measures at Healthcare Institutions with of Purpose of Ensuring Preparedness
for the Provision of Health Care to Patients with Acute Respiratory Disesase COVID-19
Caused by SARS-CoV-2.” URL.: https://www.apteka.ua/article/539591.

56 Act of the Cabinet of Ministers of Ukraine No. 343 dated 4 May 2020 “On Making
Changes to Some Acts of the Cabinet of Ministers of Ukraine.” URL: https://zakon.rada.
gov.ua/laws/show/343-2020-%D0%BF.

57 Vide supra, 55.

58 MiHicTepcTBO 0OXOpOHHM 37I0pOB’sl YKpaiHu. ['OTOBHICTL o6nacTell, SIKi MOKYTh MEpeTH
Ha 2 eTan BUXOfy 3 KapauTuHy [Enextponnnit pecypc] // MiHicTepCcTBO OXOpOHH 310pOB’sI
Ykpaiau: [odiuiitanii Be6-cafir]. URL:
https://moz.gov.ua/article/newsletter/gotovnist-oblastej-jaki-mozhut-perejti-na-2-etap-
vihodu-z-karantiru.

59 Act of the Cabinet of Ministers of Ukraine No. 392 dated 20 May 2020 p. “On Imposing
Quarantine with the Purpose of Prevention of the Spread of Acure Respiratory Disease
COVID-19 Caused by Coronavirus SARS-CoV-2 and the Stages of Edidemiological
Responses Alleviation.” URL: https://zakon rada.gov.ua/laws/show/392-2020-%D0%BF.
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the appropriate territories®. For example, in Kyiv, the capital of Ukraine, the
provision of dental services, except for urgent cases, was prohibited from
28 March®! till 12 May 2020 2. As of the last decade of May, most medical
activities that had been restricted earlier on were renewed.

Telemedicine: Ukrainian Realities in Times of COVID-19

Certain changes in the customary “doctor-patient” relationship have occurred
or still need to be introduced. They include: informing patients of the provision
of medical care in the period of COVID-19 outbreak; obtaining the patient’s
informed consent; and correction of the patient’s treatment plan, with regard to
possible change (deterioration) of the epidemic situation and so on. The most
notable change deals with telemedicine.

In March 2020, when Ukrainian health care authorities got concerned about
the capacity of the healthcare system to ensure inpatient care, to people having
severe cases of COVID-19, the Ministry of Health recommended to “increase
the proportion of medical care provided via telemedicine” to healthcare
institutions®. That gave the impulse to diagnostics and treatment with the use
of the telemedicine. The lack of relevant experience, among physicians and
patients, led to incomplete appreciation of the essence and peculiarities of
telemedicine tools. A number of steps, including legislative, have been made
in Ukraine with regard to telemedicine * . The definition of telemedicine
and its tools, as well as other basic items related to the introduction of
telemedicine, were determined. In the prior introduced format, telemedicine

60 Vide supra, 15.

61 Enactment of the Manager of Works on Liquidation of the Emergency Consequences dated
28 March 2020 No. 4. URL: https://docs.google.com/viewer?embedded=true&url=https://
kyivcity.gov.ua/img/item/general/5130.pdf.

62 Enactment No. 41 of the Manager of Works on Liquidation of the Emergency Consequences
“On Making Changes in Enactment of the Manager of Works on Liquidation of the
Emergency Consequences dated 25.03.2020 No. 2 “On Measures on Liquidation of
Consequences of the Emergency of the Regional Level Pertaining to the Category
“Medical and Biological Emergencies” Code 20713 “Emergency Connected with the
Acute Infectious Disease Outbreak™ dated 12 May 2020. URL: https://drive.google.com/
file/d/1i 1bwWj480p 1 MkYHTc6mDKwZ3DE-Fwsk/view.

63 Vide supra, 55.

64 Law of Ukraine “On Increasing Access to and Quality of Medical Care in Rural Areas” dated
14 November 2017 No. 2206-VIII. URL.: https://zakon.rada.gov.ua/laws/show/2206-19.

65 Order of the Ministry of Health of Ukraine No. 681 dated 19 October 2015 “On Approval of
Normative Documents Concerning the Use of Telemedicine in the Sphere of Health Care.”

URL.: https://zakon.rada.gov.ua/laws/show/z1400-15.
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was primarily directed at (and used for) the “doctor — doctor” relationships,
exercised via “telemedical advice” and “telemedical concilium”. The “doctor-
patient” relations were also mentioned in the relevant pieces of legislation.
“Home teleconsulting”, supposed self-sufficient communication from
patient to doctor, was not regulated well and used less often than the other
tools. The types of healthcare services which may/should be provided via
telemedicine, informing the patient of the peculiarities of the service provision
via telemedicine, particularly of limitations and reservations; and fixation of
informing the patient are among the issues that have remained unresolved.

Several doctors have a cursory view of legal requirements for the use
of telemedical services because of the comparatively low incidence of
telemedicine before COVID-19 outbreak. Ukrainian legislation in force
determines that telemedical services shall be administered by healthcare
institutions or doctors and private entrepreneurs licensed to conduct medical
practice and use a special telemedical Internet platform. Many physicians
started consulting patients via commonly used distance communication means
with little concern of personal data protection and data integrity and on their
own behalf®. They were unaware that such consulting did not comply with the
current legislation and could give grounds for claims and charges, especially
in cases of actual or alleged infliction of damages to the patient.

While in health emergencies, telemedicine shall become an indispensable
tool for providing universal access to quality medical services. Under certain
circumstances, the use of telemedicine may instead lead to legal risks because
of: insufficient legislative certainty; lack of explanations; and low awareness
of the rules of telemedicine functioning. There are cases where doctors legally,
but incorrectly, render “telemedical” services to non-COVID patients. There
are also situiations where telemedicine was provided for provision of outpatient
care to patients with confirmed COVID-19.

In accordance with the Standards of Medical Care “Coronavirus Disease
(COVID-19)”, a primary care physician who provides medical care for a
patient with COVID-19 shall monitor (control) the patient’s status through the
methods chosen by that physician individually (such as daily visits, through

66 In Ukraine, there are no indicidual licenses issued to physicians. The lisence for the conduct
of medical practice shall be issued for a healthcare institution or a doctor registered as a
private entrepreneur. Physicians may practice medicine either if they are employed by a
healthcare institution or if they are registered as private entrepreneurs who obtained the
license or are employed by such entrepreneurs.
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telephone inquiry.)®” It is the primary care physician who makes the decision on
the possibility of limiting the services rendered to the patient with COVID-19
to outpatient care. Such decisions may be based on distant communication
with the patient. Such possibility is important in terms of decreasing the risk
of COVID-19 patients’ infection of primary care physicians and of responding
to non-COVID patients’ healthcare needs, without placing them at risk of
contamination. The distant monitoring of the COVID-positive patient’s health
status (especially knowing the fact that it may worsen very quickly) cannot
exclude the risk of omission by the physician of the deterioration of the
patient’s health condition because of the failure to see the patient, confirm the
existence / absence of pneumonia via X ray, measure the saturation level and
minimize the risk of late hospitalization.

As mentioned in the Standards of Medical Care “Coronavirus Disease
(COVID-19),” if a patient contacts the primary care physician, by means of
distance communication, and if (s)he has a severe acute disease, the primary
care physician shall recommend contacting the emergency care for subsequent
hospitalization. Patients who often delay being taken to hospital, regardless
of the physician’s recommendations, may accuse the physician of failure to
ensure timely hospitalization. Physicians who distantly control COVID-19
patients’ conditions instead of visiting them run additional risks and should
still maintain meticulous records to confirm that which took place and to
document advice given.

Taking the above into account, it seems worthwhile developing the detailed
recommendations concerning the monitoring of COVID-positive patients’
health conditions via the means of electronic communication and regarding
the fixation of pieces of advice given by physicians to their patients via distant
communication means (e.g., by phone, ZOOM, etc.)

What lessons may be learned from the Ukrainian experience of the introduction
of telemedicine and its use in times of the novel coronavirus disease
(COVID-19)?

When taking steps towards launching a useful innovation, it is important not
to stop on the mere introduction of it but rather to take care of substantiating
its further development, with the use of necessary legislative tools. It is also
expedient to draw up recommendations concerning the peculiarities of the

67 Vide supra, 32.
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use of telemedicine tools, in providing medical care in emergency situations,
especially to patients with severe conditions who contacted physicians through
distant communication means. While providing new opportunities, the use
of telemedical tools is also capable of creating additional risks that can be
mitigated by reasonable approaches.

CONCLUSION

In Ukraine, the timely introduction of containment measures helped the
healthcare system keep the lights on. The coronavirus crisis has revealed
the points of weakness and areas requiring development, relevant to health
governance and legislative support. A larger, long-term perspective, when
designing and implementing institutional and infrastructural changes, is
essential as clear from the Ukrainian “SES” and “hospital stock structure
optimization” cases. Emergency preparedness is a core element of this
perspective.

The well-known notion of due determination and separation of powers, in the
sphere of health care, has proven its topicality. The importance of the issue of
quality of legislation, including those adopted in times of emergencies, and the
fitness and prompt implementation of such legislation, has been exemplified
during this pandemic period. The situation around additional payments to
healthcare workers, providing care for patients with COVID-19, is a case in
point.

The pandemic has attracted the attention and attitudes of the state and local
authorities and the public towards the legal statuses of healthcare workers and
their levels of “real life” protection.

The innovative tools of telemedicine require proper legislative substantiation
and further development.
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Abstract: Any mandate to protect the health of the public is inherently
moral. It creates a clear obligation for the state to provide the necessary
care for the well-being of all members of society. The collective
benefit trumps individual choice. Where such a mandate exists,
there is also power to do whatever is necessary to achieve the aims
of the mandate. The arrival of the COVID-19 pandemic has brought
these tensions within public health to the fore. The UK government
has acquired unprecedented powers to manage the pandemic under
the Coronavirus Act 2020. This paper examines this legislation and
evaluates the system failures and successes that have been revealed
by the pandemic.
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Introduction

This paper will consider the impact of the COVID-19 crisis in the UK and the
legal responses initiated to respond to it. As COVID-19 continues to take hold
around the world, the UK government has acquired unprecedented powers in
order to manage the pandemic.' The COVID-19 outbreak is without doubt
an emergency and one which currently remains unquantifiable in terms of
its eventual impact. Entire populations are at risk from the disease and some
population groups, such as the elderly and those with underlying health
conditions, are particularly at risk.

*  University of Manchester Law School, Williamson Building, Oxford Road,

Manchester, M13 9PL. Nicola.glover-thomas@manchester.ac.uk
1 The World Health Organisation (WHO) defines a pandemic as the worldwide spread of

anew disease. See, https://www.who.int/csr/disease/swineflu/frequently asked questions/
pandemic/en/ (Accessed: 03/04/2020)
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This paper will consider the initial steps taken by the UK government
to slow down the spread of the disease; it will then evaluate the quickly
drafted Coronavirus Act 2020 and finish with an evaluation of the system’s
failures and successes that have been revealed by the pandemic, in particular,
challenges in the protection of healthcare workers, the vulnerabilities of non-
hospital based healthcare provision and the potentially discriminatory nature
of the legislation and its implementation.

A National Emergency and the Ethics of Pandemics

Public health rests on a moral mandate.? In the UK, as of the 11" May 2020,
there were 220,449 cases with 32,065 deaths.’ Testing has proven problematic
with many keyworkers and those reporting some symptoms of the virus not
being tested. The above figures therefore reflect confirmed cases only and it is
thought that the number of those suffering from the virus may be significantly
higher.* The UK is currently struggling with the demands placed upon it to
test for the virus, only managing to test around 10,000 people a day. If the UK
cannot improve its testing capability, it will be very difficult to identify and
contain the virus. It will also be impossible to effectively know when people
can return to their normal lives, to go back to work and school and to jump-
start the economy once again.

The public health crisis has placed all countries in the challenging position
of having to balance the rights of all to protection from risk while also

2 Thomas, J. Sage, M., Dillenberg, J., Guillory, V.J. (2002) A Code of Ethics for Public
Health. American Journal of Public Health.92(7) 1057-1059.
doi: 10.2105/ajph.92.7.1057
DO, MPH

3 Department of Health and Social Care, (2020). Coronavirus (COVID-19) in the UK.
Available at: https://coronavirus.data.gov.uk/? ga=2.114658565.344234040.1587538123-
761343013.1587538123
(Accessed: 11/05/2020)

4 Data on UK death rates are problematic. The data only include deaths that occurred within
hospital and where there was a positive COVID-19 test at the time of death. These figures do
not include deaths outside hospital, for example, those that occur in care homes. However,
the daily death toll from Covid-19 in care homes began to be issued daily from the 29
April. Interpretation of the figures should also take into account the fact that confirmation
of COVID-19 diagnosis, death notification and reporting in central figures can take up to
several days and the hospitals providing the data are under significant operational pressure.
This approach makes it impossible to compile deaths data on a daily basis using up-to-
date figures. See, https://www.england.nhs.uk/statistics/statistical-work-areas/COVID-19-
daily-deaths/ (Accessed: 10/05/2020)
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maintaining, where possible, individual liberties. The decision to initiate
restrictions of movement, other freedoms and ultimately lockdown is one
that has not been taken lightly. These freedoms must be balanced with the
right to life which is protected by Article 2 of the Convention of Human
Rights. This places a positive obligation on the government to take action to
protect against infectious diseases. While the right to life is not absolute, it
does impose very strong obligations on the state from taking life, except when
it is absolutely necessary.

Public health crises highlight stark tensions between liberal values, such
as autonomy, liberty and privacy which underpin government rights and
responsibilities in the UK and the drive to contain infectious disease.’ As
recognised by Coggon, it is important that we understand what liberty means.
It can either be the freedom to be left alone, to do what we please as long as
it harms no one else, or the value we place on liberty could require it to be
understood to be ‘resting alongside other important values, such as autonomy,
community, equity, health, family and friendship, fulfilment and other aspects
of flourishing, welfare and well-being.’® To be able to benefit from liberty,
there has to be a recognition of the rights of others.

On the 24" March, Boris Johnson, the UK Prime Minister, declared the
COVID-19 outbreak a ‘moment of national emergency.” Measures were
introduced to respond vigorously to ‘protect the NHS’s [National Health
Service’s] ability to cope - and save more lives.” Effective lockdown was
introduced across the UK with the public only being able to leave their houses
for one form of daily exercise and essential shopping, gatherings of more than
two people were banned and all shops selling non-essential goods, churches,
playgrounds and libraries were also to be closed from that point.

Initial Efforts to slow Disease Progression

The lockdown represented a significant turn in the measures introduced to
protect against the virus and marked a dramatic escalation in policy. The UK
government introduced the Coronavirus (COVID-19) action plan, on the 3™

5  Viens, AM., (2016). Public Health and Political Theory: The Importance of Taming
Individualism. Public Health Ethics 9.

6  Coggon, J. (2020). Beyond liberty: social values and public health ethics in responses
to COVID-19, University of Bristol Law School Blog available at: https://legalresearch.
blogs.bris.ac.uk/2020/04/beyond-liberty-social-values-and-public-health-ethics-in-
responses-to-Covid-19/ (Accessed: 17/04/2020)
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March, which outlined what the health and social care system had done to
tackle the COVID-19 outbreak and what future steps were to be taken.” The
action plan outlines several phases of planned action; the contain phase, the
delay phase and the research phase.

Containing the disease focuses on catching cases early and tracing all contacts.
Public Health England (PHE) has worked with Border Force, port operators
and carriers to enhance port health measures. British nationals have been
repatriated and health advice and information has been widely disseminated.
New regulations were introduced to authorise medical professionals, the
police and public health professions with the power to detain and quarantine
at risk areas.

When containment failed to halt disease progression, the delay phases were
initiated. This focused on individual case identification and isolation continued
with sustained emphasis on handwashing and self-containment. The people
of the UK were required to socially distance themselves and self-isolate when
suspect COVID-19 symptoms developed. Schools were closed.

The UK is currently within the research phase. Containment and delay have
not markedly impacted on COVID-19. The Government has intensified its
focus on work to understand the virus, to develop diagnostic testing and
antibody testing and to develop a vaccine.

The Legal Public Health Response

The Health Protection (Coronavirus) Regulations 2020 were introduced after
British citizens were repatriated from Wuhan, China, in February 2020. On
arrival, back to the UK, repatriated individuals were expected to enter a 14-
day period of isolation at secure locations where they could be quarantined.
At the time, there was no legal basis to enforce this period of quarantine and
reliance was initially placed on individual consent. Powers under the Public
Health (Control of Disease) Act 1984, as amended by the Health and Social
Care Act 2008, provide the means to legally authorise required quarantine.
The Secretary of State for Health and Social Care invoked a procedure
for legislating, in urgent cases, and signed into law the Health Protection
(Coronavirus) Regulations 2020. The Regulations applied to two categories of
case: those cases involving people whom the Secretary of State or a registered

7  See, https://www.gov.uk/government/publications/coronavirus-action-plan (Accessed:
10/04/2020)
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public health consultant have reasonable grounds to believe are, or may be,
contaminated with Covid-19 provided they also consider that there is a risk
that these people might infect or contaminate others (domestic cases);and
those cases concerning people who have arrived in England on an aircraft, ship
or train, from outside the United Kingdom, and who the Secretary of State or
a registered public health consultant has reasonable grounds to believe left an
infected area within 14 days immediately preceding their arrival in England
(overseas cases). The Health Protection (Coronavirus) Regulations 2020 were
repealed by the Coronavirus Act 2020.

While a suite of public health provisions already existed, to cope with a
variety of infectious diseases under the Public Health (Control of Disease)
Act 1984, COVID-19 and the various repercussions of the disease had not
been considered at the time the legislation was drafted. The Coronavirus
Act 2020 was introduced to streamline some of the processes in the Public
Health (Control of Disease) Act and ensure equivalent powers existed across
all four nations of the UK. On 25th March 2020, the 329-page Coronavirus
Bill became law, after passing through Parliament in just three days, without
opposition from MPs in the House of Commons and without amendment
from the House of Lords. The speed and ease in which this Bill passed into
law clearly indicates the recognised need to deploy legal powers to curb the
virus, a view that generated agreement across all parties in Parliament. The
speed of enactment eliminated any opportunity for Parliament to scrutinise
the Bill, resulting in significant scope for the legislation to fall short of the
normal standards sought when introducing new laws.

The Coronavirus Act 2020 gives considerable powers to the police,
immigration officers and public health officials to detain people believed to
be potentially infectious and put them in isolation facilities. The legislation
allows the government to prohibit and restrict gatherings and public events for
the purpose of limiting the spread of COVID-19 and allows people to leave
their jobs to volunteer in the NHS to assist with the overwhelming demands
being placed upon the service by the virus.

Unlike other legislation, the Coronavirus Act is built around a sunset clause,
a clause which provides an explicit expiry date, once it is passed into law.
In the UK, sunset clauses are traditionally included in legislation when it
is felt that Parliament should have the chance to decide on its merits again
after a fixed period. The Coronavirus Act will be in place for an initial two
years though this could be shortened or lengthened by regulations, with the
government agreeing that Parliament should debate and vote on the legislation
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every six months to enable a fluid and reflective statute that can effectively
accommodate the evolving landscape of COVID-19.

The purpose of the legislation is to make available the necessary powers
needed to respond to the demands placed upon the country, as a consequence
of the pandemic. The government has been quick to assure UK people that
these powers will only be used if needed and this decision will be judged on
the clinical and scientific advice available. A ‘potentially infectious’ person
is defined as someone who ‘is, or may be, infected with coronavirus’ or who
has been in ‘an infected area within 14 days.’® While these powers have the
potential to contravene ECHR Article 5 rights to liberty, this right is qualified
and public authorities can take proportionate steps to interfere with it to
protect public health, including the restriction of movement.’

The emergency powers in the Coronavirus Act 2020 sit within five key areas:
(1) Increasing the available health and social care workforce

This includes providing powers to assist with the emergency registration of
health professionals (sections 2-5) and social care workers (sections 6 — 7).
Powers are provided to facilitate leave and compensation for emergency
volunteers (sections 8 - 9), the indemnification of clinical negligence liabilities
arising from NHS activities related to the COVID-19 outbreak (sections
11 - 13) and the suspension of pension rules for recently retired healthcare
professionals who return to work (sections 45 - 47).

(2) Easing the burden on frontline staff

Provision is made for the rationalisation of procedures for mental health
assessments (section 10) and discharge procedures for those leaving acute
hospital settings who have social care needs (sections 14 — 17), powers
to vary the appointment process for and increase the number of Judicial
Commissioners overseeing the Investigatory Powers Act 2016 (section
22) and powers to extend the lifespan of urgent warrants pending judicial
approval (section 23), powers allowing vaccines to be administered by a
wider range of health professionals in Scotland (section 36), powers to direct
the suspension of ports or diversion of arrivals (section 50), powers to expand
the availability of video or audio link in court proceedings while making

8  See: Coronavirus Act, s. 2(1)).
9  This legislation is supported by the Public Health (Infectious Disease) Regulations 1988
and has since been amended by the Health and Social Care Act 2008.



Medicine and Law 359

provision for public participation (sections 53-57) and flexibility in relation
to the number of Treasury Commissioner signatures required for the Treasury
to transact business (section 71).

(3) Containing and slowing the virus

Powers are provided to temporarily close, require provision or make directions
in relation to educational institutions or registered childcare provider (sections
37-38), powers to test and isolate people who have, or may have, COVID-19
(section 51), powers to prohibit or restrict events and to close premises to
prevent, protect against or control the incidence or transmission of COVID-19
or facilitate deployment of medical or emergency personnel and resources
(section 52) and powers to postpone the local, mayoral and other elections
and recall petitions (sections 59-64).

(4) Managing the deceased with respect and dignity

Powers are also provided for the rationalisation and streamlining of death and
still-birth registration, enabling doctors who have not seen the deceased to
certify cause of death, without referral to a coroner, and allowing cremations
to take place without additional medical practitioner oversight (sections 18-
21), the disapplication of the need for coroners to conduct an inquest, with
a jury, for deaths where COVID-19 is the suspected cause (sections 30-32),
powers for local authorities in relation to the storage, transport and disposal
of deceased bodies (section 58).

(5) Supporting people

Support for people can be found in several places within the Coronavirus
Act, including: powers to sanction a member of the food industry refusing
to comply with voluntary requests for information (sections 25-29); powers
in relation to Statutory Sick Pay, including permitting its payment on the
first three days of absence from work, and enabling small businesses to
reclaim it for COVID-19-related sickness absences (sections 39-44); and the
streamlining of procedures around changes to the system of national insurance
contributions (sections 72-74).

The legislation seeks to manage the virus. Key to this is the provision of
sanctions where unwillingness to conform to public health restrictions occur.
The Coronavirus Act provides powers to the police, immigration officers and
public health officials to arrest people deemed infectious when they are not



360 Medicine and Law

cooperating with restrictions. Where this occurs, people can then be placed in
isolation and sent to be tested and where people refuse to be isolated or tested,
they can be fined up to £1,000.

What the Pandemic Reveals: Systems’ Failure, Success or a Bit of Both?
COVID-19 and healthcare workers

COVID-19 has no boundaries and no one is immune from its impact. The
pandemic has exposed some significant weakness in the UK system, yet it has
also highlighted fundamental strengths in the framework of UK society. Up to
a fifth of the UK’s workforce may be made absent by COVID-19, during its
peak weeks in the first wave of the pandemic, and any subsequent ones. For
healthcare workers, this is likely to be particularly the case over the coming
months as the demands placed on the NHS workforce continues to rise. On the
5™ April, the Royal College of Physicians published a survey of its fellows and
members where respondents were asked whether they were currently taking
time off from their normal work schedule or had taken time off recently; if they
were able to access testing for COVID-19; and if they were able to access the
appropriate personal protective equipment (PPE). There were 2,513 responses,
with 1,932 from members in England."

During the week of the survey, nearly 22% of members were taking time off
work because they were ill with suspected COVID-19 or were self-isolating
because someone in their household demonstrated COVID-19 symptoms.
Only 31% of respondents with symptoms had been able to access testing with
a wide geographical variation across the UK. Only 12.5% of respondents said
testing was available for members of the household who had symptoms. 75%
of respondents also observed other clinical staff with whom they worked had
problems accessing testing; and 70% said they knew of problems for non-
clinical key staff accessing testing. Only 78% of respondents were able to
access the necessary Personal protection equipment (PPE) with two observable
problems - supply and recommendations on what to wear and when.

The apparent lack of support and protection of healthcare workers on the
COVID-19 frontline in the UK has highlighted a lack of preparedness for
such a global public health threat. People across the UK have come together to

10 Royal College of Physicians, COVID-19 and its impact on NHS workforce, April
2020. Available at: https://www.rcplondon.ac.uk/news/COVID-19-and-its-impact-nhs-
workforce (Accessed: 9/04/2020)
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support and recognise the work of these keyworkers, undertaking community-
based work to assist with the production of PPE, fund raise for the NHS and
deliver essential goods to vulnerable people.

Care homes and other care provision outside hospital

Much of the focus was initially placed upon health care provision for
COVID-19, within primary healthcare settings. In the early weeks of April
2020, it became clear that the UK had failed to notice the strain in other areas
of care provision. Recorded COVID-19 deaths only include deaths that had
occurred within hospital. These figures did not include deaths outside hospital,
such as those that occur in care homes. Care homes have been particularly
hard hit as residents are among the most at risk, due to their age. By the 24"
April 2020 in England, just under 5,000 people had died in a care home of
COVID-19." (ONS, 2020) These data need to be read with caution, as the death
toll is based on death certificates which can take time to issue. The concern is
that elderly and vulnerable people have been unfairly overlooked during the
pandemic, with limited testing taking place and those that care for them not
receiving the PPE they need to protect themselves and those they care for.

For those reliant on social care, the Coronavirus Act 2020 temporarily
suspends local authorities’ legal duty to meet the care needs of all people who
are eligible under the Care Act 2014. A duty to provide care is only placed
upon councils where failure to do so could breach a person’s rights under
the Convention of Human Rights (ECHR). This has effectively downgraded
the level of care and support that councils are required to provide, leaving
those who need it with very little. The expectation was that the easing of
these duties will only be justifiable when local authority workforces are
significantly depleted, as a consequence of the virus and the demand on social
care has increased, to a level where it is no longer reasonably practicable for
it to comply with its Care Act duties. There are currently little data available
regarding the extent to which social care duties have been suspended but the
potential impact of this has far-reaching consequences.

11 Samuel, M., (2020). Over 4,000 care home deaths from Covid-19 in past two weeks.

Community Care. Available at: https://www.communitycare.co.uk/2020/04/28/4000-care-
home-deaths-covid-19-past-two-weeks-cqc-figures-show/ (Accessed: 11/05/2020)
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Efforts to overcome key UK challenges

Healthcare workers have been at the frontline since the emergence of the
virus and it is expected that this will remain the case for some considerable
weeks to come. On the 10" April, the UK government set out a UK-wide
plan to ensure PPE gets to where it is needed most."> This plan has three key
strands: guidance, distribution and future supply. The plan emphasises the
necessity of being clear about who needs to wear PPE and in what clinical
situation, according to UK clinical expertise and World Health Organisation
(WHO) standards. Behind this is the notion that PPE should not be wasted
or stockpiled, causing supply difficulties elsewhere. The plan also sets out
how to ensure that those who need PPE can receive it when needed. It sets
out a new national supply system. The plan outlines actions that will be taken
to ensure enough critical PPE is available and will last the UK through the
COVID-19 pandemic.

In an attempt to overcome the significantly inadequate testing provision in the
UK, the Department of Health and Social Care has published plans to step up
COVID-19 testing.* (Department of Health and Social Care, 2020) The UK
Government’s testing strategy is founded on five pillars, including: boosting
swab testing for diagnosis of disease; the creation of a new swab testing
capacity; increased focus on antibody tests to assess immunity; improved
surveillance to establish the extent to which the virus has affected the global
population; and to build a large diagnostics industry that the UK currently
does not have.

While the government plans to overcome the shortages in testing capacity
and PPE provision, there remains a high level of scepticism. Healthcare
professionals and unions are disappointed by the government’s perceived lack
of planning. COVID-19 has been a looming crisis since the beginning of the
year and, while the extent of the crisis is unprecedented, recognition that it
would have an impact on supplies was not apparent. Observing the unfolding

12 Department of Health and Social Care, (2020). COVID-19: Personal Protective
Equipment (PPE) Plan, 10" April 2020. Available at: https:/assets.publishing.service.
gov.uk/government/uploads/system/uploads/attachment_data/file/879117/Coronavirus
COVID-19__ - personal protective_equipment PPE__plan.pdf (Accessed: 13/04/2020).

13 Department of Health and Social Care, (2020). Coronavirus (COVID-19) Scaling up our
testing programmes, 4" April 2020. Available at: https://assets.publishing.service.gov.uk/
government/uploads/system/uploads/attachment_data/file/878121/coronavirus-COVID-
19-testing-strategy.pdf (Accessed: 13/04/2020)
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crisis in China, in the early weeks of 2020, arguably should have been sufficient
warning. While the government’s plans to rectify this crisis are commendable,
there remains a lack of confidence that these challenges will be overcome.
The risk is that healthcare workers may decide not to carry out procedures
on patients when they do not have the necessary PPE and they may remain at
home instead of being where they are needed, because there is no certainty that
they are free from the virus or immune because of testing constraints.

Political uncertainty and unrest

The seriousness of the pandemic has been brought into stark focus in the UK
with the Prime Minister, Boris Johnson, succumbing to the disease. Boris
Johnson tested positive for COVID-19 on the 26th March, = admitted to
hospital on the 5" April and then moved to intensive care after his symptoms
deteriorated. Prior to intensive care, Boris Johnson continued to lead the
country but, with his changing health the question of who would step into his
place emerged. Dominic Raab, Foreign Secretary and First Secretary of State,
deputised. What these political manoeuvrings have highlighted is a significant
gap in the UK’s constitutional arrangements.

While this is now somewhat hypothetical, as Boris Johnson has now recovered,
Raab’s position, as deputy Prime Minister was one where he was acting under
clear instructions. He did not have the full range of prime ministerial powers.
Had this situation lasted for any length of time, the question is whether this
ad hoc arrangement would be adequate for the longer term. Unlike the U.S.,
the U.K. does not have a constitutional arrangement that sets out a deputy
who would immediately take over power if the leader is injured or killed.
Far-reaching longer-term decisions, such as: how and when lockdown should
be relaxed; how to support the economic bounce-back; and how to deal with
Brexit, would be beyond the reach of the ad hoc power that was given to
Raab. What this position highlights is that the UK does not have the robust
arrangements that are needed in the event there is long-term incapacitation
of the Prime Minister and doing more to strengthen this should be a post-
COVID-19 priority.

As the potential for political uncertainty emerged, with the Prime Minister
being afflicted with the disease, the risk of other forms of unrest also emerged,
when the restrictions placed upon the UK public increased. The Coronavirus
Act 2020 does not contain safeguards for strikes and industrial action which
exist in the Civil Contingencies Act 2004 — a law which sets out the powers
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the government has in large scale emergencies. This could have significant
implications for political protests, protected by the rights to freedom of
expression and freedom of assembly. With a general economic decline
expected, recent data also support the view that criminal activity will increase.
There may be an increase in COVID-19-related fraud. The National Crime
Agency have highlighted concerns about the illegal selling of COVID-19
tests. The risk of criminals seeking to capitalise on the COVID-19 pandemic
is high, with criminals impersonating experts, organisations and the police,
in order to encourage the public to share personal and financial information.

The potential for discrimination? The impact on existing illness and frailty

While focus has been placed on COVID-19, understanding it and responding to
its threat, questions continue to be raised about the potential for discrimination
in the wake of the Coronavirus Act 2020. International human rights law'
guarantees everyone the right to achieve the highest attainable standard of
health and obliges governments to do what they can to achieve this. It is
recognised that when there is a serious public health hazard, restrictions may
be necessary and legally authorised under the Siracusa Principles.'” These
principles mean that restrictions and limitations on people can be legitimised
when a state must take measures to deal with a serious threat to the health of the
population. These limitations should be the ‘least restrictive and intrusive as
possible.. they should not be. .. arbitrary, unreasonable, or discriminatory.’'®
There remains debate, in the UK, about whether the Coronavirus Act 2020
contravenes the Siracusa Principles and whether some groups, minorities and
individuals are being indirectly discriminated against.

One area of concern relates to the wider health impact of COVID-19 on
those people who are already seriously ill. Almost 18,000 people in England
with cancer could die because of the impact of the virus on hospitals.Critical
treatment may be suspended and people may decide to avoid hospitals.!”

14 International Covenant on Economic, Social and Cultural Rights, (1976). Available at:
https://www.ohchr.org/EN/professionalinterest/pages/cescr.aspx (Accessed: 01/05/2020)

15 UN Economic and Social Council, (1984). Siracusa Principles on the Limitation and
Derogation of Provisions in the International Covenant on Civil and Political Rights Annex,
UN Doc E/CN.4/1984/4. Available at: https://www.uio.no/studier/emner/jus/humanrights/
HUMRS5503/h09/undervisningsmateriale/SiracusaPrinciples.pdf (Accessed: 01/05/2020)

16 Gostin, L.O. (2003). When terrorism threatens health: How far are limitations on human
rights justified? The Journal of Law, Medicine & Ethics 524-528.

17 Banerjee, A., Katsoulis, M. Lai, A., Pasea, L., Treibel, T., Manisty, C., Denaxas, S., Quarta,
G., Hemingway, H., Cavalcante, J., Nousardeghi, M., Moon, J. (2020). Clinical academic
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Diagnostic testing and urgent referrals, from GPs for cancer tests, have fallen
in the pandemic period. Some surgeries and continuing therapies have stalled.

Further concerns have also been raised, in the UK, over the use of the frailty
index to determine who should receive the limited acute hospital care in
this pandemic. The NHS in England is the first health system in the world
that systematically identifies people, aged 65 and over, who are living with
moderate and severe frailty using a population-based stratification approach.
The frailty index was introduced to identify those most at risk of experiencing
adverse events, including hospitalisation, nursing home admittance and death.
Using this assessment, early identification can then be used to assist with
interventions and targeted support to ensure older people stay safe and well.

The National Institute for Health and Care Excellence (NICE) published
revised guidance, on the 30" March, regarding the critical care of COVID-19
patients. The original guidance that was published on the 20" March used
a ‘clinical frailty scale’ to assist in the decision-making process which was
followed by an immediate legal challenge on the grounds that use of that
scale for these purposes did not fully respect the rights of the disabled,
particularly healthy adults with autism or learning difficulties and those
with stable conditions such as cerebral palsy. The revised guidance now
states that the frailty index should not be used ‘in younger people, people
with stable long-term disabilities (for example, cerebral palsy), learning
disabilities or autism. An individualised assessment is recommended in all
cases where the [the frailty scale] is not appropriate.’® Use of the scale,
by implication, is encouraged for those who are older and would normally
be subject to an assessment under this scale. The concern is that the frailty
index may be used as a mechanism to ration resources against those who
are deemed frail under the index and may not be provided with intensive
support in the event of COVID-19. The British Medical Association (BMA)
acknowledged, in its COVID-19 guidance," that rationing might be needed
if demand outstripped available supply and goes on to outline a threshold for

research in the time of Corona: a simulation study in England and a call for action medRxiv.
Available at: doi: https://doi.org/10.1101/2020.04.14.20065417 (Accessed: 06/05/2020)

18 NICE, (2020). COVID-19 rapid guideline: managing symptoms (including at the end of
life) in the community. Available at: https://www.nice.org.uk/guidance/ngl163/resources/
covidl9-rapid-guideline-managing-symptoms-including-at-the-end-of-life-in-the-
community-pdf-66141899069893 (Accessed: 11/05/2020)

19 BMA, (2020). COVID-19 — ethical issues. A guidance note. Available at: https://www.bma.

org.uk/media/2360/bma-covid-19-ethics-guidance-april-2020.pdf (Accessed: 11/05/2020)
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admission to intensive care. The BMA guidance says: ‘...if there is radically
reduced capacity to meet all serious health needs, it is both lawful and ethical
for a doctor, following appropriate prioritisation policies, to refuse someone
potentially life-saving treatment where someone else has a higher priority for
the available treatment. These are grave decisions, but the legal principles
were established in relation to the allocation of organs for transplantation
and have been recently upheld by the Court of Appeal.”™

In the mental health arena, there are further discrimination concerns as the
Coronavirus Act 2020 weakens safeguards for detaining people under the
Mental Health Act 1983.2! Only one doctor is now needed to decide whether
a person should be sectioned, where normally there must be two. The Act also
allows for the extension and removal of time limits that normally sit within the
Mental Health Act 1983. This might lead to is some patients being released
into the community early without adequate care and support packages in place
or they could find themselves detained in hospital for longer than necessary.

Conclusion

At the time of writing, the UK has arrived at a point of further change. The
lockdown that was initiated in the UK on the 23" March, will be relaxed,
as per the Prime Minister’s statement on the 11" May. While everyone is
encouraged to be vigilant and stay at home when they can, some workers in
some industries and sectors are now expected to return to work. Schools for
some year groups are likely to open at the beginning of June 2020. While
COVID-19 cases are reducing in number, the total remains high. Globally,
there is concern that some countries that have already relaxed their approach
to the pandemic are beginning to see a rise in cases. The concern remains that
a second wave will hit in the coming Autumn.

While sombre in mood, it should not be forgotten that more people died in
the second wave of the Spanish flu pandemic (1918-20) than in the first. This
is thought partly due to a mutated virus, significant troop movement and
an unwillingness, by many public health officials worldwide, to introduce
strict quarantine because of the impact this would have on the war effort.

20 Ibid. [3]. See also, R (BA) v The Secretary of State for Health and Social Care [2018]
EWCA Civ 2696.

21 British Institute of Human Rights, (2020). UK: COVID-19 Law Puts Rights of People with
Disabilities at Risk. Available at: https://www.hrw.org/news/2020/03/26/uk-covid-19-law-

puts-rights-people-disabilities-risk (Accessed: 10/05/2020)
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Contextualising these reasons into current pandemic strategies, it seems
plausible that a second wave could be equally damaging, particularly if
economic concerns dictate the speed at which protective public health steps
are dismantled.

The Coronavirus Act 2020 will remain in place until 2022 and will be
regularly reviewed. It is expected that it will remain law for the time it is
needed. While there are serious concerns about the legislation and its scope,
for now it provides necessary clarity and legal authority for actions to be
taken in order to protect the public at large.
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Abstract: This article examines Corona virus (Covid-19) originated
in Wuhan, China in late 2019 and appeared in early January in the
USA and California. During early March 2020, the virus spread
rapidly throughout the USA. According to Governor Andrew Cuomo,
the mass infection first spread to Europe and arrived in New York
City (NYC), overwhelming healthcare facilities. The probability
of California experiencing a similar situation to NYC was greatly
diminished by Governor Gavin Newsom’s issuance of the Stay at
Home order, issued on March 16, 2020, which encouraged businesses
to continue adapting their offices to an online format and workers to
work remotely.

Another medical law and ethics issue is the racial hate and
discrimination towards the Asian community. Discriminatory remarks
such as “Go back to China” to Asians has been overheard.

The Center for Disease Control (CDC) guidance was issued in May
2020 stating, “while some communities will progress sequentially
through the reopening phases, there is the possibility of recrudescence
in some areas.” “Given the potential for a rebound in the number
of cases or level of community transmission, a low threshold for
reinstating more stringent mitigation standards will be essential.

A number of lessons can be learned from this event. A pandemic
requires national and international coordination, planning and
implementation. Until the global infection is eradicated, second waves
of infection will likely surge.”
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Introduction

ALooking back at how average Americans learned about corona virus
infections arriving in the USA, [TNI1][TN2], their attention may not have
been fully addressing the oncoming coronavirus in early January 2020, still
drawn towards the political turmoil, generated by the upcoming presidential
election in November 2020. The Congress was set to move and vote on articles
of impeachment against President Donald Trump. Newspaper and media were
largely ignoring the coronavirus’ coming to the US until late February or
early March 2020. To Americans, the Covid-19 pandemic arose rapidly as the
infections initially were identified in most major metropolitan areas by early
March 2020.

Early in November and December 2019, coronavirus started in Wuhan, Hubei
China. Dr. Wu (1) chronologically documented the first 27 cases and 0 deaths
in Wuhan City, Hubei Province, China. On December 8 and 31, 2019[TN3],
the center reported to the World Health Organization (WHO) in Wuhan. On
January 7, the new virus was identified. The WHO sent out a global Emergency
Alert as the infections in China rose to 7,736 cases with 170 deaths. There had
been 82 cases with O deaths outside of China. By February 20 2020, China had
74,675 cases, 2,121 deaths, with 1,073 cases and 8 deaths outside of China.

During early March, the virus spread rapidly throughout the US and even more
so in New York, especially in New York City (NYC). According to Governor
Andrew Cuomo, the mass infection first spread to Europe and arrived to NYC.
Because of the oncoming pandemic, many scheduled conventions, scientific
meetings, national and international events, such as the Summer Olympic
Games, were rescheduled or cancelled. The scheduled WAML congress in
Toronto Canada for August 2020 also had to be cancelled, the next congress
being scheduled in Istanbul in 2021. Schools have been closed and online
instruction has been implemented. Graduation ceremonies have been cancelled.
Medical appointments shifted from being face-to-face to online telemedical
consultations. Despite the initial delay, since the pandemic began in the US,
the government has been coordinating research efforts, documenting the virus’
epidemiology and advocating for increased COVID-19 testing, including
offering to send a team of Centers for Disease Control (CDC) health experts to
China to help contain the outbreak.
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On January 8, the CDC issued an official health advisory via its Health
Alert Network (HAN) and established an Incident Management Structure to
coordinate domestic and international public health actions; on January 17,
the CDC noted that person to person spread was not confirmed, but was still
a possibility; and on January 20, it activated its Emergency Operation Center
(EOCQC) to further respond to the outbreak in China.

The earliest known US death from COVID-19 occurred, in the State of
California, on February 6 in Santa Clara County, a 57-year-old woman who died
from complications caused by coronavirus which apparently led to a ruptured
heart. This case was only confirmed months later, posthumously from tissue
samples taken by the county coroner and sent to the CDC for testing, with the
infection estimated to have occurred several weeks earlier, what has now been
established as an untraceable community-based spread of COVID-19.

*#E¥%*¥0n May 20 2020, the John Hopkins University coronavirus database
reported the following numbers of infected and death cases by U.S State:

State Infected Deaths -
New York (state) 356,458 28,724 -
New Jersey 150,399 10,747 -
Illinois 100,418 4,525 -
Massachusetts 88,970 6,066 -
California 84,057 3,436 -
Pennsylvania 64412 4767 -
Michigan 53,009 5,060 -
Texas 51,323 28,234 -

(3).John Hopkins University Covina virus data base (www.coronavirus.jhu.edu)

Since the coronavirus was initially detected in the US, NYC has been critically
impacted with a high volume of Covid-19 cases, overwhelming its health care
system. During March 2020, Governor Andrew Cuomo requested federal
agency assistance in providing additional hospital beds and personnel. The
US military provided support and converted a large convention center into
a shelter. US Navy Hospital ships were also sent to ease overcrowding in
local hospitals. The USNS Mercy arrived in Los Angeles on March 27, just
a few days before her sister ship, USNS Comfort, arrived in NYC. The two
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ships were sent to serve as a “relief valve” for local medical facilities battling
COVID-19 in hard-hit areas by treating patients suffering from other ailments.

The population of the State of California is the largest within the US states, with
40 million inhabitants. Los Angeles County is the most populated county with
12 million residents. While Los Angeles county remains one of California’s
most affected areas with more than 35,000 confirmed cases, it has not seen
anywhere near the more than 100,000 cases in New York City, a much more
densely populated area.

The first case of Covid-19 in the US state of New York was confirmed on
March 1 2020.[2] ? Quickly thereafter, NYC saw an increasing number of
infected and sick patients. Originally, authorities described the epidemic as
caused by the virus and the pandemic as “caused by fear” and reassured the
public that the situation would be under control given the capabilities of New
York’s health care system.

Total # of infected and death cases in NYC:
361,515 confirmed cases
29,141 deaths

Governor Andrew Cuomo of New York eventually issued a Stay at Home order
in the State of New York on March 22, but the delay is likely a contributing factor
as to why the state has become the US epicenter of the coronavirus outbreak.
Cuomo has held a news conference, sometimes for several hours, giving up-to-
date information on the experience of dealing with an overwhelming number
of Covid-19 cases. Those news conferences, started in mid-March, have
continued since. He has answered reporters’ questions free of political influence
and without placing blame, thanking the federal government for its assistance.
It has been very educational and informative for New York’s citizens.

The probability of California experiencing a similar situation to NYC was
greatly diminished by Governor Gavin Newsom’s issuance of the Stay at
Home order, which encouraged businesses to continue to adapt their offices
to an online format and workers to work remotely. Newsom issued the Stay
at Home Order on March 16 2020 to protect the health and well-being of all
Californians and to establish consistency across the state in order to slow the
spread of Covid-19.

The infection rate in NY state and California differ due to population densities
and their approaches to lockdown and timely social distancing.
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The executive order, issued March 19 2020, by Gov. Gavin Newsom,
ordered all California residents to stay home, except as needed for certain
essential activities. There was no end date on the order. Restrictions will be
in place “until further notice,” it said. Timely declaration of the Stay at Home
order, on March 16, saved California from the epidemic spreading widely.
Healthcare systems could easily be overwhelmed with a massive number of
patients in hospitals.

The Effect of Social Distancing and Stay At Home Order:

The City of Los Angeles required everyone to wear a mask while going out to
fulfill essential work or grocery shopping. Frequent hand washing, with soap
or alcohol-based disinfectant, is required. Social distancing entails maintaining
a 6 feet (2 meters) distance from one another, to avoid congested gathering.

What Jobs are Considered “Essential”’?
Besides the staffing of those businesses allowed to remain open, the order
specified the following to be sectors needed to maintain societal operation:
schools,
childcare,
construction (including housing construction).

Grocery stores, farmers markets, food banks, convenience stores, take-
out and delivery restaurants, gas stations, pharmacies, laundromats/
laundry services, banks

Essential state and local government offices and services, including
law enforcement.

What’s Closed?

Dine-in restaurants, bars and nightclubs, entertainment venues, gyms and
fitness centers, public events and gatherings, convention centers were shut.

Racial and Socio-economic Issues

Another medical law and ethics issue was the racial hate and discrimination
towards the Asian community. Discriminatory remarks such as “Go back to
China” to Asians has been overheard.
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High alarming rates of infection have been noticed in some of Los Angeles’s
richest enclaves, including Bel-Air, Beverly Crest and the Hollywood Hills, all
having infection rates over 100 per 100,000 residents, as of April 1. Hancock
Park‘s rate is over 200. Middle and lower-income areas, such as Huntington
Park, South Park and Boyle Heights all had rates under 25 per 100,000.

The impact of COVID-19 on the black community was also a concern. There
is a disproportionally larger number of both those infected and those dying
in the black community, with 17,000 deaths reported in the black population.
Black people make up 13% of the US population but the death rate of those
infected was 27%.

Former Surgeon General, Dr. Regina Benjamin, said the black community
has a higher rate of hypertension, cardiac disease, obesity and diabetes, all
predisposing to a potentially more serious outcome. Black Americans also face
more barriers to quality healthcare than do White Americans.

Another factor is the challenge the black community faces in maintaining
social distancing, due to more-crowded living arrangements. T.J Jacks, a well-
known black pastor and community leader, talked to CNN news, saying that
black people cannot stay home and have to work outside. The types of work
employing most Black Americans cannot be done remotely via computer, with
jobs generally being in construction, farming, sanitation and caregiving, all
requiring close contact with people.

The Homeless during the COVID-19 Pandemic

The public has been concerned about homeless people and their encampment
and unsightly tents on sidewalks. If living out on the street, there is no way one
can maintain hand hygiene and appropriate nourishment. Since there is a large
number of unoccupied hotel rooms, in some circumstances, these vulnerable
people have been accommodated. (Los Angeles)

CDC Guidelines for Reopening:

This 60-page document, May 2020, was posted on the CDC website
without a formal announcement; therein CDC guidance stated, “while some
communities will progress sequentially through the reopening phases, there
is the possibility of recrudescence in some areas.” “Given the potential for
a rebound in the number of cases or level of community transmission, a low
threshold for reinstating more stringent mitigation standards will be essential.”
Los Angeles, as of May 24, is not ready for reopening.
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Conclusion:

This special edition of the WAML Journal on Medical Law and Ethics
concerning the coronavirus pandemic is a significant and tremendous effort
with special authors from key countries of the world.

So far, the extraordinary spread of the virus on a global scale can be mitigated
by social distancing and hygiene. There is no effective therapeutic medication
and no vaccine has yet been developed. The pandemic has caused global
financial impacts and increased unemployment.

A number of lessons can be learned from this event. A pandemic requires
national and international coordination, planning and implementation. Until
the global infection is eradicated, second waves of infection will likely surge.
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