
DATE DOWNLOADED: Sat Jul 27 10:43:18 2024
SOURCE: Content Downloaded from HeinOnline

Citations:
Please note: citations are provided as a general guideline. Users should consult their preferred
citation format's style manual for proper citation formatting.

Bluebook 21st ed.
			                                                                
August Reinisch, Securing the Accountability of International Organizations, 7 GLOBAL
GOVERNANCE 131 (2001).                                                               

ALWD 7th ed.                                                                         
August Reinisch, Securing the Accountability of International Organizations, 7 Global
Governance 131 (2001).                                                               

APA 7th ed.                                                                          
Reinisch, August. (2001). Securing the accountability of international organizations.
Global Governance, 7(2), 131-150.                                                    

Chicago 17th ed.                                                                     
August Reinisch, "Securing the Accountability of International Organizations," Global
Governance 7, no. 2 (April-June 2001): 131-150                                       

McGill Guide 9th ed.                                                                 
August Reinisch, "Securing the Accountability of International Organizations" (2001)
7:2 Global Governance 131.                                                           

AGLC 4th ed.                                                                         
August Reinisch, 'Securing the Accountability of International Organizations' (2001)
7(2) Global Governance 131                                                           

MLA 9th ed.                                                                          
Reinisch, August. "Securing the Accountability of International Organizations."
Global Governance, vol. 7, no. 2, April-June 2001, pp. 131-150. HeinOnline.          

OSCOLA 4th ed.                                                                       
August Reinisch, 'Securing the Accountability of International Organizations' (2001)
7 Global Governance 131                   Please note: citations are provided as a
general guideline. Users should consult their preferred citation format's style
manual for proper citation formatting.

-- Your use of this HeinOnline PDF indicates your acceptance of HeinOnline's Terms and 
   Conditions of the license agreement available at 

https://heinonline.org/HOL/License
-- The search text of this PDF is generated from  uncorrected OCR text.
-- To obtain permission to use this article beyond the scope of your  license, please use:

Copyright Information

https://heinonline.org/HOL/Page?handle=hein.journals/glogo7&collection=journals&id=141&startid=&endid=160
https://heinonline.org/HOL/License
https://www.copyright.com/ccc/basicSearch.do?operation=go&searchType=0&lastSearch=simple&all=on&titleOrStdNo=1075-2846


Global Governance 7 (2001), 131-149

Securing the Accountability
of International Organizations

August Reinisch

he shift of government/governance tasks from states to nonstate

actors is a complex, multidimensional, simultaneously upward
and downward process. On the one hand, there are large-scale

transfers of state functions to private entities in the former Communist
countries as well as in Western democracies. These range from core eco-
nomic matters to prisons and security services.' On the other hand, there
is a tendency to move such tasks to inter- or supranational entities like
the UN, the World Trade Organization, and the European Communities/
European Union (EU). For present purposes, only the transfer of such
functions to international organizations-that is, interstate or intergov-
ernmental organizations-should be analyzed more closely. With the in-
crease of tasks that are fulfilled by international organizations or, in par-
ticular, by supranational organizations like the European Communities, it
becomes more likely that not only interests but also rights and even fun-
damental rights of individuals may be impaired.2 Because of the sever-
ity of the latter type of violations, this article focuses on fundamental
rights violations by international organizations as the most serious kind
of rights infringements.

Note that European Communities or Communities is a collective
term for the European Coal and Steel Community (ECSC), founded in
1951, the European Economic Community (EEC), and the European
Atomic Energy Community (EURATOM), founded in 1957. The Euro-
pean Communities form the institutional framework of the EU. The
Maastricht Treaty of 1992 officially changed the name of the European
Economic Community (EEC) to European Community (EC).

To raise the issue of the fundamental rights accountability of inter-
national organizations may seem odd at first. Traditionally, international
organizations have been viewed as guarantors of human rights rather than
as potential perpetrators of human rights abuses. Indeed, one primarily
conceives of the UN, the Organization of American States, and the Coun-
cil of Europe as the prime actors responsible for supervision and moni-
toring of the human rights performance of states on a global and regional
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level. They do this through various of their organs, suborgans, and other
treaty-based institutions. 3 However, it is exactly the increased direct in-
volvement of international organizations in aspects of global gover-
nance through "quasi" or immediate legislative, administrative, and ju-
dicial tasks that has turned the tables and led to situations where
international organizations may violate fundamental rights of individu-
als and where the ancient query of quis custodiet ipsos custodes? (who
guards the guardians?) 4 demands renewed attention.

There is a wide range of potential individual rights abuses by inter-
national organizations. The increase of UN activity in the field of peace
and security provides examples of potential fundamental rights infringe-
ments that are directly attributable to the world organization: UN peace-
keeping or-more likely-peace enforcement troops might unlawfully
destroy or confiscate civilian property in the course of operations. 5 The
administration of territories by the UN from Cambodia and East Timor
to parts of the former Yugoslavia provides ample opportunity for indi-
vidual acts to encroach on the human rights of persons affected by the
international administration. 6 The criminal tribunals for Rwanda and
Yugoslavia, set up within the institutional framework of the UN, might
in specific situations violate fundamental due process guarantees of
those standing trial. 7 The UN Security Council might disregard funda-
mental rights standards in decreeing sanctions programs. 8

Potential fundamental rights abuses by the UN find their counterpart
in discussion of the accountability of multilateral financial organizations.
The World Bank and the International Monetary Fund (IMF) have been
repeatedly challenged for disregarding fundamental social and economic
rights of peoples affected by the implementation of their projects. 9

Regional organizations at a higher level of integration, such as the
supranational European Communities, exercise on a daily basis gover-
nance tasks that reach into the sphere of fundamental rights of individ-
uals. This clearly accounts for the fact that the necessity of fundamental
rights protection against international organizations was first identified
in this context. 10 It is only too apparent that the EC Commission might
violate procedural guarantees in conducting competition law investiga-
tions or in taking antidumping measures. Similarly, the abusive poten-
tial of the legislative acts of the EC has reached enormous proportions
because of the massive shift of regulatory powers from the member
states to the Community. It is only increased by the fact that a consider-
able part of Community law directly applies to individuals and even pre-
vails over national law in case of conflict.' 1 Even outside the EC frame-
work proper, concern about the potential violation of fundamental rights
is a recurrent theme. The lack of judicial control by the European Court
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of Justice (ECJ) in large areas of the second and third pillars of the
EU-that is, in the Common Foreign and Security Policy and the Police
and Judicial Cooperation in Criminal Matters-has given rise to general
criticism. 12 Recently, the broad immunity accorded to Europol and its
officials has spurred a heated debate in some member states over the
threat of possible fundamental rights violations by an international or-
ganization entrusted with the highly sensitive tasks of collecting and
sharing information and data about individual citizens in an attempt to
coordinate the fight against transborder crime in Europe.13

This latter example also highlights why the legal accountability of
international organizations is of particular interest. International organ-
izations are frequently not subject to the domestic law of states, and
they normally escape the jurisdiction of national courts. This clearly
sets them apart from other nonstate actors like nongovernmental organ-
izations (NGOs) and transnational corporations. The relevant consti-
tuent agreements of international organizations, as well as other treaty
law and customary international law, form the "proper law of interna-
tional organizations."' 14 This is in large part to the exclusion of national
legal rules, which are then applied only in a subsidiary fashion. These
rules-almost without exception-accord international organizations
immunity from suits before national courts. 15

Thus, at first impression, it seems that only international law and in-
ternational forums may be able to substantively limit the freedom of in-
ternational organizations to engage in any acts of global governance and
to safeguard this restraint procedurally. However, these protections
sometimes prove to be very weak. In the case of certain international
organizations, express treaty-based constitutional provisions have even
led to questions of whether or not the respective organizations are
bound by "extraconstitutional" legal standards at all. This has resulted
in serious doubts about whether any forum has the power to assess this
issue. 16 It therefore appears crucial to develop theories to argue why in-
ternational organizations should be bound to respect fundamental rights
in the discharge of "governance" tasks and to investigate which forums
should be competent to safeguard this obligation.

Such a purely "legal" analysis does not ignore the fact that there
may be other safeguards, other than legal responsibility, to protect the
rights and interests of the "governed" and potentially injured parties. 17

In particular, in the case of international organizations that are highly
dependent upon their member states, the political accountability of their
organs toward their member constituency serves as an effective restraint
and internal control mechanism that precludes even the mere possibility
of harm to third parties. Furthermore, member states of an international
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organization may secure the organization's accountability through
their voting behavior (either when deciding substantive issues or when
electing officials), by disbursing or withholding financial contribu-
tions or, even more fundamentally, by limiting an organization's scope
of powers in its founding documents. However, this kind of internal
control or restraint is premised on a certain degree of mutual control,
if not "distrust," among an organization's member states. Where states
cooperate well and use an international organization as a vehicle to
carry out activities that they themselves may be prevented from en-
gaging in, either under their domestic law or under international law,
the lack of substantive and procedural restraint may pose serious prob-
lems. This is where the lawyers' interest in protecting against worst-
case scenarios begins. It is not the 99 percent of cases where the rules
are followed, but rather the 1 percent where they are violated that de-
serves closer scrutiny. In particular, the consequences of such breaches
merit attention, to determine whether the rules were legal ones (the
breach of which involved the infringing party's responsibility) and
whether there are legal remedies available to the injured party to in-
voke such breach.

Consequently, it does not appear to be accidental that there is such
an increased scholarly interest in issues concerning the accountability of
international organizations. Rather, the fact that, among others, the
American Society of International Law18 and the International Law As-
sociation 19 have made it part of their academic agenda seems to bear
witness that these problems form part of a crucial question to be ad-
dressed-the development and refinement of alternative forms of non-
state governance while protecting the achievements of fundamental
rights guarantees acquired in an era of state-dominated governance.

Legal Basis of a Fundamental Rights Obligation

In order to state with some reasonable certainty that international or-
ganizations are bound by fundamental rights standards, as they are em-
bodied in international instruments and national (frequently constitu-
tional law) provisions, two main problems have to be addressed. Note
that the most obvious way to arrive at that result is excluded because, as
a rule, international organizations are not parties to human rights
treaties. The first problem concerns whether fundamental rights are part
of general unwritten international law. The second concerns whether
such international law is binding on international organizations.
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The status of human rights in general international law is a suffi-
ciently contentious field in itself. Suffice it to say that U.S. scholars,
more readily than others, tend to assume a customary law basis for quite
a number of human rights, 20 whereas a more cautious view would as-
cribe the status of general principles of law to only some of them. 21 In-
terestingly, and contrary to the rather vast literature on the status of
human rights as unwritten international law, the second issue has rarely
been dealt with in depth. While a majority of authors seem to be ready to
accept that general international law is binding on international organi-
zations in principle, they tend to qualify this assumption by adding that
this binding force relates to rules only insofar as they can practically be
complied with by international organizations. 22 The traditionally state-
centered, Westphalian system of international law, and the relatively late
recognition of international organizations as subjects of international
law, may have contributed to the still problematic issue of whether in-
ternational organizations are bound by general international law. 23

The European Community's General Principles Approach

The most sophisticated treatment of the problem of international or-
ganizations respecting fundamental rights can be found within the
framework of the EC. In EC law, the awareness is probably best artic-
ulated that an organization as a "legal community" refers to the pro-
tection of the legal position not only of its members, the states, but
also of individuals potentially affected by EC action. The ECJ recently
acknowledged that issues of the accountability of international organ-
izations, vis-A-vis individuals for infringements of their fundamental
rights, go to the core of an organization's "constitutional" problems. 24

Starting in the early 1970s, the ECJ developed a case-law according to
which the fundamental rights, as they are contained in the European
Convention on Human Rights (ECHR) and as they can be found in
the constitutional law of EC member states, may be regarded as gen-
eral principles of law binding on the organs of the Communities. 25 Via
this general principles detour, in the absence of a direct treaty obliga-
tion to follow the rules of the ECHR, the ECJ effectively manages
to protect against fundamental rights abuses by institutions of the
Communities. 26

It seems, however, that this jurisprudence is specifically tailored to
the needs and circumstances of the European Communities and its mem-
ber states. Other international organizations have followed the general
principles approach only sparingly. Where they have, as in decisions
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made by administrative tribunals, the use of general principles is nor-
mally limited to (internal) staff disputes. 27

Customary International Law

It appears to be widely accepted that, in principle, international organi-
zations are bound by customary international law. 28 In particular, the
practice of the UN observance of customary principles of the laws of
warfare in the course of its peacekeeping and enforcement operations,
especially during the Korean War and the Congo crisis, contributed
strongly to the relevant organizational practice in this respect.29 From a
theoretical point of view, however, such a result is not undisputed. An
early "positivist" commentator deduced from the sweeping and almost
unlimited powers of the Security Council that the UN is not bound by
general international law when it acts under Chapter VII of the UN
Charter.30 This argument is based on a literal and systematic reading of
the charter provisions, which do not expressly declare custom or general
principles binding for the Security Council. However, even a strictly
charter-based interpretation may lead to the opposite conclusion. The
majority view is probably that the UN has a duty to observe general in-
ternational law. Article 24, para. 2 of the UN Charter requires the Se-
curity Council to act "in accordance with the Purposes and Principles of
the United Nations," among which Article 1, para. 1 lists the mainte-
nance of peace and security "in conformity with the principles of justice
and international law." Beyond these interpretative intricacies of UN
Charter law, strong arguments in favor of an obligation to observe cus-
tomary law may be derived from more general reflections concerning
the status of the UN as an organization enjoying legal personality under
international law. It has been forcefully stressed that the Security Coun-
cil is "subject to" international law because the UN itself is a "subject
of' international law31 and this reasoning may be applied more gener-
ally to other international organizations. 32 Furthermore, the assumption
that the UN member states could have succeeded in collectively opting
out of customary law and general principles of law by creating an in-
ternational organization that would no longer be bound by what re-
stricted its founding members appears rather unconvincing. 33

Unilateral Declarations

It is generally accepted that unilateral acts of international organizations
may also create binding obligations for them. 34 For instance, UN Force
Regulations according to which UN troops "shall observe the principles
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and spirit of the general international Conventions applicable to the con-
duct of military personnel," or at least the affirmation of that proposition
in a letter of the UN secretary-general to the International Committee of
the Red Cross, 3 5 were viewed as internationally binding unilateral dec-
larations of that organization36-even if serious doubts could be raised
as to the clear intention of the organization to be unequivocally bound
vis-A-vis other subjects of international law by virtue of an internal,
quasi-disciplinary regulation. 37 Similarly, it was argued that the adop-
tion of two UN General Assembly resolutions that called upon all par-
ties to any armed conflict to observe humanitarian rules could be re-
garded as an implicit acceptance of these rules for the armed forces of
the organization. 38

A comparable debate was triggered by two "unilateral" EC/EU acts:
the 1977 EC Joint Declaration, 39 which proclaimed the "attachment" of
the Parliament, the Council, and the Commission to "the protection of
fundamental rights, as derived in particular from the constitutions of the
Member States and the European Convention for the Protection of
Human Rights and Fundamental Freedoms signed in Rome on 4 No-
vember 1950," as well as Article 6 (former Article F, para. 2) of the
Treaty on European Union, according to which "the Union shall respect
fundamental rights, as guaranteed by the European [Human Rights]
Convention and as they result from the constitutional traditions common
to the Member States, as general principles of Community law." Their
relevance has been assessed in different ways. While some authors in-
terpret them as unilaterally binding the EU's organs to comply with the
convention's provisions, 40 others maintain that this did not change the
law according to which the EU/EC only voluntarily ensured the guaran-
tees of the convention without being bound by it.4 1

"Functional" Treaty Succession

It seems worthwhile to investigate whether an alternative legal basis can
be developed. One promising road-particularly in light of the transfer
of "governance" tasks to international organizations-appears to be a
discussion of something like a "functional" treaty succession by inter-
national organizations to the position of their member states. 42

This could be modeled after the concept of the EC's functional suc-
cession to the General Agreement on Tariffs and Trade (GATT) obliga-
tions of its member states before formally becoming a contracting party
to the World Trade Organization (WTO)/GATT after the completion of
the Uruguay Round. As a result of the EC's assumption of tariff- and
trade-related functions from its member states, it was treated as a de
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facto contracting party bound by the provisions of GATT, both within
GATT 43 and the EC legal order.44 With regard to the ECHR, the ECJ has
been careful not to regard it as (formally) binding for the EC. The Eu-
ropean Commission, however, seems prepared to accept a legal reason-
ing similar to the EC's functional succession to the GATT obligations. 45

De lege ferenda: Accession to Human Rights Treaties

Against this background of legal controversy and insecurity, a formal
treaty accession to human rights instruments by international organiza-
tions would carry with it obvious advantages. And, indeed, it has been
discussed in various contexts, the most prominent ones involving a po-
tential accession of the UN to the special human rights treaties con-
cerning armed conflict, the Geneva Conventions, and of the EC/EU to
the ECHR. However, with the recent rejection of the latter option by the
ECJ,46 arguing that this would involve a change of the EC legal order of
a "constitutional dimension," which in turn requires an amendment
of the EC Treaty, this plan received a major setback.

The Concomitant Issue of Jurisdiction

There is an increasingly important discussion on the compliance/
surveillance problems following the affirmation of substantive limita-
tions. The question of the appropriate judicial or quasi-judicial forums
competent to scrutinize the activities of international organizations is of
course linked to, and has become most relevant in, organizations that
engage in activities that might infringe on the rights of member states or
even individuals. The debate involving the UN has probably attracted
the most controversy and interest. It mainly revolves around the issue of
"judicial review" of Security Council decisions, 47 which lies at the heart
of the still pending ICJ case Question of Interpretation and Application
of the 1971 Montreal Convention Arising from the Aerial Incident at
Lockerbie (Libyan Arab Jamahiriya v. United Kingdom; Libyan Arab
Jamahiriya v. United States).48 Also, the claim of Bosnia-Herzegovina
in Application of the Convention on the Prevention and Punishment of
the Crime of Genocide49 originally included a request that Security
Council resolutions imposing an arms embargo on all former republics
of Yugoslavia be construed as not impairing Bosnia's right of individual
or collective self-defense. This request amounted to a challenge of the
legality of Security Council decisions.



August Reinisch 139

Courts and Arbitration Panels

As a rule, international courts have no jurisdiction to adjudicate claims
against international organizations. In this regard, Article 34 of the
Statute of the ICJ, according to which only states may appear before it,
is a topical example. The Lockerbie and Genocide cases illustrate this
fact since, in both cases, the contested UN resolutions form only inci-
dental questions in two sets of interstate disputes. The legal impossibil-
ity to sue an international organization before the ICJ also accounts for
the fact that, in its recent application directed against the NATO bomb-
ing campaign, the Federal Republic of Yugoslavia instituted individual
proceedings against nine member states of NATO. 50 The ECJ's power to
adjudicate claims brought against organs of the European Communities
by member states, and, under certain conditions also by individuals, 5' is
the exception to the rule and by no means representative of the vast ma-
jority of international organizations.

National courts are also usually unavailable for potential claimants,
since organizations regularly enjoy sweeping immunity as a matter of
either treaty law or domestic legislation. In the rare cases where immu-
nity would not bar lawsuits against international organizations before
national courts, the latter are likely to employ other judicial "absten-
tion" doctrines in order to avoid adjudicating such disputes. 52

The alternative avenue of arbitration, a frequent mode of dispute
settlement resorted to by individuals against states, regularly depends on
a mutual agreement between the parties either in advance or in the form
of an ad hoc compromis. While some procurement contracts of interna-
tional organizations with private parties may contain the required
clauses, 53 recourse to arbitration after a dispute has already arisen to-
tally depends on the willingness of the organization to submit to arbi-
tration and seems to be unsuited for determining the occurrence of fun-
damental rights violations.

International Human Rights Organizations

When searching for a judicial or quasi-judicial forum to adjudicate claims
concerning the abrogation of fundamental rights of individuals by inter-
national organizations, international human rights organs would seem to
be the most "convenient" forums. 54 Such treaty-based institutions have
gradually gained respect and acceptance for scrutinizing the human
rights record of states parties to the respective treaties. Both regional
and universal institutions entrusted with supervising the application of
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the ECHR, the American Convention on Human Rights, and the Inter-
national Covenant on Civil and Political Rights (ICCPR), have inter-
preted their constituent agreements, both as a matter of substance and
concerning procedural aspects (including jurisdictional reach), in a dy-
namic and "evolutive" fashion. 55 However, since their jurisdiction is
treaty-based and usually requires an additional act of acceptance by the
states parties to the agreement, 56 only acts that are attributable to states
that have expressed such consent are subject to the jurisdiction of inter-
national human rights institutions.

Contrary to the elaborate efforts to find a legal basis for the claim that
international organizations may be bound by human rights treaty obliga-
tions, even where they are not treaty parties, the accompanying jurisdic-
tional obligations have not been interpreted to "devolve" on international
organizations. Equally, claims against member states of organizations al-
legedly having violated human rights were rejected. It is well settled that
the Strasbourg institutions do not consider themselves competent to de-
cide on human rights complaints against international organizations that
are not parties to the ECHR, even if all or some of its member states are.57

It is also still rather predictable that the European human rights organs
would not allow claims instituted against an organization's member
states, either individually or collectively. 58 In a similar way, the UN
Human Rights Committee denied the admissibility of a complaint alleg-
ing a violation of the ICCPR by an international organization. 59

International Criminal Tribunals

The two ad hoc criminal tribunals for the former Yugoslavia and for
Rwanda, established as subsidiary organs of the UN Security Council in
199360 and 1994,61 and the proposed permanent criminal court to be set
up in accordance with the Rome Statute of 1998,62 are intended and lim-
ited to secure the responsibility of individuals for certain crimes under
international law. They clearly lack jurisdiction over states or interna-
tional organizations. And, with the increasing likelihood that the con-
cept of international crimes committed by states will disappear from the
draft articles on state responsibility currently elaborated by the Inter-
national Law Commission, 63 it also becomes unlikely that any interna-
tional criminal tribunals to be established will encompass a jurisdiction
over subjects of international law, let alone over international organiza-
tions. However, the existing tribunals may in an important though indi-
rect way contribute to securing the accountability of international or-
ganizations (as well as of states) by making the individuals acting on
their behalf directly responsible for alleged criminal acts. An interesting
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preview of what might be expected in the future can be seen from the
recent International Criminal Tribunal for the Former Yugoslavia (ICTY)
report concerning the 1999 NATO bombing campaign. Although the
final report to the prosecutor recommended not to investigate the al-
leged serious violations of international humanitarian law by senior
NATO officials as a result of insufficient evidence, 64 the preparation of
the report clearly confirms that the jurisdiction of the Yugoslavia tribu-
nal extends over any individual accused of committing war crimes and
other specifically mentioned serious international crimes in the territory
of the former Yugoslavia, 65 including individuals acting for non-Yu-
goslav states or international organizations.

Subsidiary Human Rights Jurisdictions

The lack of judicial recourse mechanisms against activities of interna-
tional organizations seems to be a negligible affair, as long as organiza-
tions are not in a practical position to infringe on individual human
rights. However, with an ever growing number of traditionally core gov-
ernmental tasks transferred to international organizations, this premise
has radically changed. One of the organizations where this change has
already taken place is the EC/EU. It is interesting to observe how the
challenge of a potential lack of accountability-in the sense of an ab-
sence of an institutional framework to hold the organization answerable
for its harmful behavior-has been met there.

Parallel to its emerging case law on a substantive obligation to re-
spect the provisions of the ECHR as expressions of general principles of
law, the ECJ began to base its jurisdiction to review the human rights
conformity of Community acts, inter alia, on its general competence,
according to Article 220 (formerly 164) of the EC Treaty, to ensure that
"the law" is observed when interpreting and applying the treaty. In other
words, without an express jurisdictional authorization, the European
Court stepped in to fill the jurisdictional void. It should not be over-
looked that one of the driving political forces behind this exercise of
subsidiary jurisdictional powers on the part of the ECJ was the growing
uneasiness of some members' constitutional courts with the emerging
lack of accountability of the Community. Since they in fact proposed to
resume their own jurisdiction over fundamental rights issues-even if
the alleged source of violations was European instead of national-the
ECJ had to react in order to prevent a fragmentation of the standard of
fundamental rights protection within the EC. The underlying rationale
of the national constitutional courts to exercise their jurisdiction was
based on their perceived duty to guarantee the effective enjoyment of
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fundamental rights of its citizens. Already with a view to establishing a
"transjudicial" dialogue, 66 courts like the Karlsruhe Constitutional
Court of Germany hinted at their willingness to exercise judicial self-
restraint by holding that they would engage in fundamental rights
scrutiny of acts of the EC only "as long as" the EC did not possess its
own mechanisms. 67

All this belongs to the well-known and often told story of fundamen-
tal rights protection within the EC/EU.68 What is less known, though very
important in the present context, is the fact that this line of argument-
with a grain of salt-was espoused by international human rights organs
and should thus come to the fore more prominently. When declaring in-
dividual applications against international organizations inadmissible, the
ECHR has not always merely addressed the formal jurisdictional issue;
recently it has qualified its decisions, adding that the "transfer of powers
[to international organizations did] not necessarily exclude a State's re-
sponsibility under the Convention with regard to the exercise of the trans-
ferred powers." In the commission's view, such transfer of powers would
be incompatible with the ECHR if within the organization fundamental
rights would not receive an "equivalent protection."69

In the more recent cases of Beer and Regan70 and Waite and Ken-
nedy,7 1 the European Court of Human Rights expressly endorsed this
view, stating that "it would be incompatible with the purpose and object
of the Convention, however, if the Contracting States were thereby [by
establishing international organizations in order to pursue or strengthen
their cooperation in certain fields of activity and by attributing to these
organizations certain competencies and according them immunities] ab-
solved from their responsibility under the Convention in relation to the
field of activity covered by such attribution." 72 The court refrained from
finding a violation of the convention in these cases because it consid-
ered the alternative legal remedies available to the complainants to pro-
vide an "equivalent legal protection." It did, however, render a ground-
breaking judgment in the Gibraltar voting case 73 decided on the same
day. For the first time, the court found a violation of the convention by
a member state of the European Communities resulting from the mem-
ber's failure to ensure that its obligations under EC law did not violate
the ECHR. Although the challenged act violating the fundamental rights
of the complainant was an EC Council decision, and thus clearly an act
of the European Communities, the court held that the Communities'
member states remained responsible for violations of the conventions if,
having transferred powers to the organization, they failed to secure the
continued enjoyment of the convention's rights.74
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Conclusion

Building on the reasoning used by national constitutional courts, and more
recently also by international human rights organs, one can infer a duty of
states that intend to transfer some of their powers to international organi-
zations to make provision that a potential jurisdictional gap concerning the
control of the exercise of such transferred powers does not arise. Stated
less politely, one could say that states should not be allowed to escape their
human rights obligations by forming an international organization to do
the "dirty work." Given the fact that much of the currently en vogue "out-
sourcing" serves exactly this purpose, one should become alert and make
sure that the transfer of state tasks to international organizations in the
name of efficiency does not lead to a sacrifice of accountability.

What is really necessary are legal safeguards ensuring that when-
ever state tasks are transferred to nonstate actors, the power to exercise
governance activities is made conditional on the existence of an effec-
tive mechanism of accountability. In the absence of direct jurisdiction
over international organizations, human rights organs should use their
present leverage to hold member states liable for not preventing human
rights infringements by international organizations. 0
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