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THE ARAB-ISRAELI CONFLICT
AND THE OBLIGATION TO PURSUE PEACEFUL
SETTLEMENT OF INTERNATIONAL DISPUTES*

John Norton Moore**

The principal focus of international-legal analysis in the literature of major
war-peace issues has been the permissibility of the contending belligerents’ use
of force. That is, whether each belligerent’s use of the armed forces was in
violation of Article 2(4) of the United Nations Charter, which proscribes “the
threat or use of force against the territorial integrity or political independence
of any state.” In contrast, there has been little or no analysis of each belligerent’s
obligation under Articles 2(3) and 33(1) of the Charter to pursue peaceful
settlement of international disputes. The resulting pattern is one of over-
emphasizing the normative appraisal of initial use of coercion while woefully
neglecting a continuing appraisal of each belligerent’s efforts at peaceful settle-
ment. The belligerent’s positions on settlement, however, may be responsible
for indefinite prolongation of conflict and as such may sometimes be a more
meaningful indicator of compliance with Charter obligations than a single-
barrelled focus on the appraisal of initiating coercion. Both the Indo-China and
the Arab-Israeli conflicts, the principal contemporary war-peace issues, demon-
strate this one-sided focus. A preoccupation in the Indo-China conflict has
been whether the conflict could most meaningfully be characterized as an
international or an internal conflict for purposes of assessing the lawfulness of
initiating coercion. The negotiating positions of the contending belligerents,
while a subject of generalized speculation, have not been the subject of norma-
tive analysis under the Charter.' Similarly, the principal focus in the Arab-
Israeli conflict has been the lawfulness of the Arab and Israeli uses of force
in the Six Day War and the consequences of that use of force with respect to
retention of the occupied territories. There has been only sporadic attention
paid to the “Charterability” of the negotiating positions of the belligerents.?

* This is a revised and updated version of a paper presented at a regional meeting of the American
Society of International Law at the University of Kansas on November 20-21, 1970. I would like to
thank Professor John Francis Murphy, the organizer of the meeting, for providing me with a forum to
test and refine initial formulations. I would also like to thank Mr. Jacob Zemach for his helpful suggestions
on an earlier draft. Any errors and infelicities are my own.

** Professor of Law and Director of the Graduate Program, the University of Virginia School of Law.
B.A. 1959, Drew Univ.; LL.B. 1962, Duke Univ.; LL.M. 1965, Univ. of Illinois.

*There are more than 115 books and articles dealing with some aspect of the legal issues presented
by the Indo-China War. None of these focus on appraisal of the principal belligerent’s compliance with
the Charter obligation to pursue peaceful settlement of international disputes. The only concession is an
occasional article that mentions the Article 33 obligation to pursue peaceful settlement and briefly urges
that one side or another is in violation of this obligation. What few materials have been published on
efforts at settlement, such as D. KrasLow & S. Loory, THE SECRET SEARCH FoR PEACE IN ViETNAM (1968),
have made no effort at international legal analysis. See the bibliography of writings on Indo-China and
the legal order in J. N. Moore, Law anD THE INDO-CHINA WaR (to be published by the Princeton Uni-
versity Press in late 1971).

®In compiling a reader on THE ARAB-IsRAELI CONFLICT AND INTERNATIONAL Law I recently collected
more than 65 books and articles dealing with some aspect of the legal issues presented by the Arab-Israeli
conflict. A number of these focus on the legal issues surrounding Security Council Resolution 242 of
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The result in both conflicts has been that one or another party could stymie
all efforts at conflict resolution simply by refusing to negotiate, by setting un-
reasonable preconditions to negotiation, or by insisting on an unreasonable
substantive position for settlement.

Focus on efforts at settlement seems particularly important as limited war
and interventionary activity become the predominant form of conflict in the
international system. Settlement of such prolonged conflicts may well be a
more important problem for the system than the prevention of initiating
coercion leading only to short-lived and self-terminating conflict. That is,
systemically, settlement of the Arab-Israeli and Indo-China conflicts is
more critical than deterrence of the Indian invasion of Goa, even though the
lawfulness of the Indian initiation of coercion in the Goan invasion is also a
useful subject for inquiry. The prolonged continuation of both the Arab-
Isracli and Indo-China conflicts suggests that the time has come to vitalize
the Charter obligation to pursue peaceful settlement of international disputes.
Normative appraisal of the settlement positions of contending belligerents
should be as fundamental to legal analysis as the appraisal of initiating coercion.
This is not to suggest substitution of a “justice of the cause” formula for the
more advanced Charter framework for the regulation of coercion? It is to
urge that prolonged international conflict threatening international peace and
security should be subjected to serious appraisal with respect to the efforts of
both sides to seek peaceful settlement of the underlying dispute as well as to
appraisal of the lawfulness of initiating coercion. Such an additional focus
seems required on a major purposes rationale both by the provisions of the
Charter regulating the use of force and by those regarding the obligation to
pursue peaceful settlement of international disputes.

I. THE OBLIGATION TO PURSUE PEACEFUL SETTLEMENT OF
INTERNATIONAL DISPUTES

The principal difficulty in normative appraisal of the settlement positions
of the participants in major world order disputes is the generality of the
Charter provisions regarding the obligation to pursue peaceful settlement of
international disputes and the resulting lack of criteria for appraisal. Article
1(1) provides that one of the purposes of the United Nations is “to bring about
by peaceful means, and in conformity with the principles of justice and inter-

November 22, 1967, or on the illegality of maintaining a continuing state of belligerency against Israel,
but none focus squarely on appraisal of the principal belligerent’s compliance with the Charter obligation
to pursue peaceful settlement of international disputes.

®For an analysis of the development of the international law of conflict management from the “just
war” to the Charter see M. Kaplan & N. Katzenbach, Resort to Force: War and Neutrality, 11 R, FaLk &
S. Menprovitz (Eps.), THE STrRaATEGY oF WorLD ORrpER 276, 279-95 (1966); M. McDoucaL & F.
FeLiciano, Law Anp MiniMum Worep PubLic Orber, 121-55, 167-260 (1961); T. Taylor, Just and
Unjust Wars, NUREMBERG AND VIETNAM: AN AMERICAN Tracepy, ch. 3, at 58-77 (1970); Kunz,
Editorial Comment: Bellum Justum & Bellum Legale, 45 Am. ], InT'L L. 528 (1951); Nussbaum, Just
War—A Legal Concept?, 42 Micn. L. Rev. 453 (1943); Von Elbe, The Evolution of the Concept of the
Just War in International Law, 33 Am. J. InT'L L. 665 (1939).
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national law, adjustment or settlement of international disputes or situations
which might lead to a breach of the peace.” Article 2(3) provides: “All Mem-
bers shall settle their international disputes by peaceful means in such a
manner that international peace and security, and justice, are not endangered.”
And Article 33(1) provides: “The parties to any dispute, the continuance of
which is likely to endanger the maintenance of international peace and security,
shall, first of all, seek a solution by negotiation, enquiry, mediation, concilia-
tion, arbitration, judicial settlement, resort to regional agencies or arrange-
ments, or other peaceful means of their own choice.” Taken together these
three provisions indicate a positive obligation to pursue peaceful settlement
of international disputes “the continuance of which is likely to endanger the
maintenance of international peace and security.” Goodrich and Hambro
indicate that in this respect the Charter went beyond the Kellogg-Briand Pact
“by which the parties agreed [only] that the settlement of their disputes should
‘never be sought except by pacific means.’

It seems a fair inference that the obligation to pursue peaceful settlement of
international disputes continues even during hostilities. The reference in
Article 33 that the parties shall “first of all, seek a [peaceful] solution” seems
to refer to action prior to referral to the Security Council pursuant to Article
37. And Articles 1(1) and 2(3) have no such temporal limitation.

Although there would seem to be an obligation to pursue some means of
peaceful settlement in good faith, no particular means is required. On the
substantive side, however, there is a strong implication from Article 1(1) that
peaceful settlement is to be based on “the principles of justice and international
law.” Presumably the principles of the Charter would be among the most
important of these principles of international law and as such are an important
basis for appraisal of the negotiating positions of the parties. Interestingly,
Resolution 242 of November 22, 1967,° by which the Security Council recom-
mends general terms of settlement for the Arab-Israeli conflict, refers to “the
fulfillment of Charter principles” when making recommendations concerning
the principal terms of settlement.

In pouring content into the obligation to pursue peaceful settlement of
international disputes it would seem helpful to specify these procedural and
substantive obligations at a lower level of abstraction. The following principles
of procedure and content are an effort to develop more specific standards for
appraisal. Though they represent a personal extrapolation from the Charter
they seem strongly inferable from the Charter obligation. Standards of pro-
cedure are those that concern the modalities by which settlement is reached.
Standards of content are those that concern the content of the settlement.

¢L. GoobricH & E. HaMBRO, CHARTER OF THE UNITED NATIONS, COMMENTARY AND DocuMENTs 237

(2d rev. ed. 1949).
®S.C. Res. 242, 22 U.N. SCOR, 1382d meeting 8 (1967).
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Standards of Procedure

1. The extent to which the contending belligerents take the initiative in
urging peaceful settlement.

2. The willingness of the belligerents to negotiate a settlement or at least
to negotiate a modality for arriving at settlement: (a) willingness to negotiate
at any time without preconditions; (b) willingness to negotiate with all de
facto belligerents; (c) willingness to negotiate in direct talks; (d) willingness
to negotiate with respect to all of the principal issues in dispute.

3. The willingness of the belligerents to publicly communicate general
terms for settlement.

4. The willingness of the belligerents to suggest specific terms for settle-
ment. Specific suggestions need not always be publicly communicated if
public disclosure would inhibit the chances for acceptance.

5. The willingness of the belligerents to conclude a legally binding settle-
ment, however arrived at, or to agree on a modality for settlement such as
arbitration or judicial determination that implies a legally binding outcome.

Standards of Content

1. The reasonableness of suggested terms for settlement as appraised by
reference to fundamental Charter principles including: (a) nonuse of force
against the terrotorial integrity or political independence of any state; (1) ces-
sation of all belligerent activities and claims of belligerency; (2) nonacquisi-
tion of territory (and other values) by force; (3) control of activities of
terrorist or paramilitary forces; (4) measures to strengthen peace; (b) self-
determination of peoples; (c) respect for fundamental human rights; (d) co-
operation for economic and social progress.

2. The willingness of the parties to accept United Nations recommendations
for settlement.

3. In situations in which fundamental Charter principles are uncertain or
ambiguous, the willingness of the parties to enter into a compromise settle-
ment.

It is not suggested that each of these standards gives rise under all circum-
stances to an independent legal obligation. Thus, there is a continuing debate
about the legal effect of United Nations settlement recommendations.® Taken
together, however, they provide a fair indication of compliance with the
Charter obligation to pursue peaceful settlement of disputes. Moreover, these
suggested principles of content and procedure are interrelated and in using
them to appraise settlement positions they should be considered as a whole.
For example, at least with respect to contemporary attacks,” a state that has

®See, e.g., Shapira, The Security Council Resolution of November 22, 1967—Its Legal Nature and
Implications, 4 IsraeL L. Rev. 229 (1969).

7If the basic Charter principle that major coercion cannot be used as an instrument of national policy
is to be preserved, at some point even the illegality of an initial acquisition of territory must yield to the
overriding Charter judgment that unilateral force should not be employed to attempt to redress perceived
past injustices. See the discussion of this point in part III(A) of this paper.
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been subjected to an external armed attack in clear violation of fundamental
Charter principles need not negotiate away its political territorial integrity.
As this example illustrates, the content standard relating to the fundamental
rights of the parties under the Charter is particularly important for appraisal
of the obligation to pursue peaceful settlement of disputes. As such, appraisal
might routinely begin by reference to the applicability of the Charter to the
principal issues in the dispute.

The next sections of this paper will first briefly review the settlement posi-
tions of the principal belligerents in the Arab-Israeli conflict, will then analyze
the conflict by reference to fundamental Charter principles and United Nations
recommendations, and finally will appraise the settlement positions of the
belligerents by reference to the suggested standards for determining compliance
with the obligation to pursue peaceful settlement of disputes.

II. A Brier Review oF THE SETTLEMENT PosITioNs OF THE
PrincipaL BELLIGERENTS IN THE ARraB-IsraeLt CoNFLICT

Assistant Secretary of State Joseph Sisco recently warned that “the Middle
East . . . holds greater . . . risks for world peace than any other area in the
world.”® The warning should be heeded. The Arab-Israeli conflict is one that
has defied solution since the commencement of the British Mandate for
Palestine in 1922 and that since the termination of that Mandate in 1948 has
precipitated three major wars. Yet in the aftermath of the third Arab-Israeli
War of June, 1967, the conflict has become enormously more volatile. The
principal factors responsible for this increased volatility have been a more active
Soviet and American involvement, particularly an increased Soviet military
presence in Egypt and the Mediterranean, the increasing sophistication of
weapons systems on both sides, the rapid political and military growth of the
various Palestine commando organizations, the joining of new Arab states in
the conflict, and the destabilizing effect of the withdrawal of UNEF and the
territorial dislocations of the Six Day War. Events during the past year, in-
cluding an Egyptian “war of attrition” against Israeli positions in the Suez
Canal area, Israeli deep penetration bombing raids against Egypt, the intro-
duction in an operational capacity of Soviet advisors into Egypt, the continuing
internal conflict in Jordan in which Syria militarily intervened on behalf of
Palestinian insurgents and the United States considered counter-intervention,
and the hijackings of commercial aircraft in international flight by the Popular
Front for the Liberation of Palestine have underscored the present crisis pro-
portions of the world order threat. The conflict seems clearly to be that kind of
serious international dispute “the continuance of which is likely to endanger

® Sisco, U.S. Objectives in the Middle East, 63 Dept. State BuLL. 175 (Aug. 10, 1970). Assistant
Secretary of State Sisco recently reiterated this judgment in a speech before the Commonwealth Club of
California. He urged: “[I}f Viet-Nam is our most anguishing problem, the Middle East is the most
dangerous problem for the United States as we look ahead over the next decade.” Sisco, The Fluid and
Evolving Situation in the Middle East, 63 DepT. STaTE BuLL. 748 (Dec. 21, 1970).
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the maintenance of international peace and security,” which gives rise to an
obligation to pursue peaceful settlement.

If efforts at peaceful scttlement are obligatory, they are equally precarious.
As 1. F. Stone has written, the Arab-Israeli conflict is a tragedy in the classic
sense. That is, it involves “a struggle of right against right.”® From a Jewish
perspective the establishment of the State of Israel represents fulfillment of the
Jewish dream of a return to the homeland in which their spiritual, religious,
and cultural identity were shaped after 2,000 years of dispersion. Yet as Israeli
Premier Golda Meir has pointed out, continuing Arab threats against Israel
have tragically drained the dream and forced the Israelis to be a people of war.
From an Arab perspective a Jewish Israel is seen as an obstacle in the path of
their dream of Arab unity and a denial of self-determination for the Arab
Palestinians. Against this background Israelis doubt whether their adversaries
really want to make peace, some Arabs doubt whether Israel is willing to with-
draw from the occupied territories or to pursue a fair settlement of the refugee
problem, and others refuse to accept the existence of Israel. These fundamental
disagreements color every effort at settlement.

The starting point for review of post-Six Day War settlement efforts is
Security Council Resolution 242 of November 22, 1967. The Resolution was
adopted unanimously after five months of intense diplomatic effort and
represents a delicately balanced compromise at a fairly high level of generaliza-
tion.’ Although the general understanding at the time it was hammered out
was that the major parties should work to carry it out, not all of the belligerents
have accepted it. ‘The Resolution has been accepted by Egypt, Israel, Jordan,
and Lebanon, among others. The principal nonaccepting parties have been
Syria and the Palestine Liberation Organization, the conglomerate spokesman
for the diverse Palestinian guerrilla organizations. But despite nonacceptance
by several of the principal de facto belligerents, the resolution continues to be
the focal point for serious efforts at settlement. Resolution 242 provides:

The Security Council,

Expressing its continuing concern with the grave situation in the Middle East,

Emphasizing the inadmissibility of the acquisition of territory by war and the
need to work for a just and lasting peace in which every State in the area can live
in security,

Emphasizing further that all Member States in their acceptance of the Charter

of the United Nations have undertaken a commitment to act in accordance with
Article 2 of the Charter,

1. Affirms that the fulfillment of Charter principles requires the establishment
of a just and lasting peace in the Middle East which should include the application
of both the following principles:

®Stone, For a New Approach to the Isracli-Arab Conflict, reprinted from New York Review of Books
(Aug. 3, 1967), at 20. See also Goldmann, The Future of Israel, 48 ForeicN AFrairs 443, 444 (1970).

1 For a history of the diplomatic negotiations leading up to Resolution 242 see A, LaLL, THE UN anp
THE MppLE EAsT Crisis, 1967, 220-70 (1968).
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(i) Withdrawal of Israel armed forces from territories occupied in the
recent conflict;1!

(ii) Termination of all claims or states of belligerency and respect for and
acknowledgement of the sovereignty, territorial integrity and political
independence of every State in the area and their right to live in peace
within secure and recognized boundaries free from threats or acts of
force;

2. Affirms further the necessity

(a) For guaranteeing freedom of navigation through international water-

ways in the area;

(b) For achieving a just settlement of the refugee problem;

(c) For guaranteeing the territorial inviolability and political independence

of every State in the area, through measures including the establishment of de-
militarized zones;

3. Requests the Secretary-General to designate a Special Representative to pro-
ceed to the Middle East to establish and maintain contacts with the States concerned
in order to promote agreement and assist efforts to achieve a peaceful and accepted
settlement in accordance with the provisions and principles in this resolution;

4. Requests the Secretary-General to report to the Security Council on the
progress of the efforts of the Special Representative as soon as possible.!?

The day after the passage of Resolution 242 Secretary-General U Thant
announced the appointment of Dr. Gunnar V. Jarring, the Swedish Ambas-
sador to the Soviet Union, as his Special Representative to promote agreement
among the states concerned.’® Dr. Jarring first met with the parties during De~
cember of 1967. Initial contacts indicated that Israel felt that the peaceful settle-
ment required direct negotiations between the parties leading to bilateral peace
treaties with Egypt and Jordan and that there could be no Israeli withdrawal
from the occupied territories until such agreements had been signed. Accord-
ingly Israel proposed that as a first step Isracl should discuss an agenda for
peace with Egypt and Jordan. Egypt and Jordan, however, felt that Israeli
withdrawal from the occupied territories was a necessary precondition to
negotiations."

In an effort to circumvent their conflict, Ambassador Jarring sought assur-
ance from each of the parties that they would implement Resolution 242.
Israel’s reply emphasized that Resolution 242 was a “framework for agreement”
that could best be implemented by direct talks between the parties. Discussion
with Israeli Foreign Minister Eban, however, indicated a willingness to par-
ticipate in indirect talks if they were understood to be a prelude to direct talks
and agreement. Egypt and Jordan, on the other hand, refused to agree to

" One semantically possible interpretation of the French version of this resolution is “the territories
occupied” rather than simply “territories occupied.” The validity of one or another interpretation has
been much stressed in debate concerning whether Israel should withdraw from all or only some of the
territories occupied during the Six Day War.

128.C. Res. 242, 22 U.N. SCOR, 1382d meeting 8-9 (1967).

8 Report by the Secretary-General on the Activities of the Special Representative to the Middle East,
U.N. Doc. $/10070, at 2 (Jan. 4, 1971).

“1d. at 3-4.
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direct negotiations but indicated a willingness to accept indirect talks if Israel
declared “in clear language” that it would implement Resolution 242.1®

During March of 1968 Ambassador Jarring presented to the parties for their
reactions a draft letter from himself to the Secretary-General, which in its key
provision “invited the . .. Governments to meet with . .. [ Ambassador Jarring],
for conferences within the framework of the Security Council resolution, in
Nicosia [on Cyprus].”*® Contacts with the parties during March and April
indicated disagreement with respect to the need for a prior Israeli statement
of willingness to implement Resolution 242 and the phrasing of a Jordanian
proposal to modify Dr. Jarring’s letter to hold talks in New York rather than
Nicosia. In general, the Arab states sought clear Israeli assurance that they
would withdraw from the occupied territories, and Israel sought assurance that
the Arab states intended to negotiate a peace agreement with Israel. According
to the Arab interpretation Resolution 242 provided a plan for settlement and
should be implemented by Israeli withdrawal from the occupied territories.
According to the Israeli interpretation the Resolution was a framework for
agreement and withdrawal should follow rather than precede agreement.
Contacts in New York during May and June also foundered on this basic
disagreement.” A second round of contacts during the spring and fall of 1968
in both the Middle East and New York reaffirmed this basic difference in
interpretation of Resolution 242 and also clarified a difference in interpretation
with respect to the term “territories occupied.” The Arab states insisted that
Resolution 242 required Israeli withdrawal from “all occupied territories”
while Israel interpreted it as requiring withdrawal only to the extent required
by agreement between the parties following a negotiated settlement.'®

During March of 1969 Ambassador Jarring submitted a series of questions
to Egypt, Jordan, Israel, and Lebanon concerning their settlement positions.
The replies, delivered during March and April are one of the best sources of
information about the positions of the parties. They continued to indicate the
same major differences in interpretation that had prevented earlier agreement
between the parties."®

Fearing that prolonged Israeli occupation of the territories seized in the
Six Day War would lead to legitimation of the de facto borders, President
Gamal Abdel Nasser of Egypt began a “war of attrition” against Israeli de-
fenses along the Suez Canal in the Spring of 1969. The Egyptian offensive
involved heavy bombardment of the Israeli line in the Suez Canal area. Ac-
celerating mutual responses led to a level of hostilities that might appropriately

B1d. at 4-6.

*1d. at 6.

1d. at 6-9.

B1d. at 9-10.

¥ Id. at 11-12. For the text of the questions submitted by Special Representative Jarring and the
replies of Israel, Jordan, Egypt, and Lebanon see id. at Annex 1. According to the Secretary-General’s
Report: “Unfortunately, the replies were in general a repetition of attitudes already expressed to Am-
bassador Jarring on numerous occasions from the beginning of his mission. They showed continued

serious divergencies between the Arab States and Israel both as regards the interpretation to be given to
the Security Council resolution and as to the procedures for putting its provisions into effect.” Id. at 12,
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be termed the fourth Arab-Israeli War. During January and February of 1970
the Israelis conducted deep penetration bombing raids against targets in Egypt.
The intent of the raids seems to have been to lessen Egyptian pressure in the
Suez Canal. In response to the raids a secret trip by Nasser to Moscow led to
the introduction of Soviet SAM-3 ground-to-air missiles and substantial
strengthening of Egyptian air defenses.® During the Spring of 1970 the situa-
tion deteriorated further with the introduction of Soviet military advisers into
Egypt in an operational capacity, an intensification of the war along the Suez
Canal, and a rise in the pattern of Palestinian guerrilla raids on Israeli settle-
ments launched from within Jordan and Lebanon and Israeli responses against
the guerrilla encampments within those countries.

On April 3, 1969 periodic four-power talks began between France, Great
Britain, the United States, and the Soviet Union in an effort to assist in arriving
at conditions for settlement.®® Although the talks may have been helpful in
narrowing the issues, they have not been able to significantly break the dead-
lock in conflicting interpretations.

In June of 1970 United States Secretary of State William Rogers initiated
an “at least” 90-day standstill cease-fire between Israel, Egypt, and Jordan,
which went into effect on August 7. After consulting with the parties Ambas-
sador Jarring invited them to take part in discussions opening in New York on
August 25. Because of Egyptian violation of the standstill cease-fire by con-
tinuing construction and emplacement of substantial numbers of Soviet anti-
aircraft missiles in the Suez cease-fire zone, Israel informed Dr. Jarring that
it would be unable to participate in the talks until the missiles installed in
violation of the cease-fire were withdrawn.”

The Rogers initiative for an “at least” 90-day standstill cease-fire precipitated
a rash of hijackings and attacks on commercial aircraft by the Popular Front
for the Liberation of Palestine in order to focus attention on the Palestinian
cause and to undermine efforts at peaceful settlement. Subsequently, there were
a series of major clashes between Palestine Liberation Organization forces in
Jordan and the army of King Hussain, culminating in an abortive Syrian inter-
vention on behalf of the Palestinian guerrillas and a threatened United States
counter-intervention. Although the level of external intervention in Jordan
quickly receded, military clashes have continued to occur between Jordanian
troops and Palestinian guerrilla forces. As an aftermath to these events, Presi-
dent Nasser died on September 28. He was succeeded as President of the United
Arab Republic by Anwar el-Sadat.

2 See N.Y. Times, Dec. 28, 1970, at 15, col. 1. :

= Report by the Sccretary-General on the Activities of the Special Representative to the Middle East,
U.N. Doc. §/10070, at 12 (Jan. 4, 1971).

21d. at 13-15. There may also have been Israeli violations in the form of overflights west of the
canal into the Egyptian sector of the 50-kilometer standstill cease-fire zone. For a brief description of
violations alleged against both sides see Sisco, The Fluid and Evolving Situation in the Middle East, 63
Depr. STATE BuLL. 748, 749-50 (Dec. 21, 1970). In appraising charges and countercharges concerning
violations of the standstill cease-fire, it is useful to place them in chronological sequence. See particularly
The Middle East and American Security Policy, REPORT oF SENATOR HENRY M. JACKSON TO THE SENATE
CoMMITTEE ON ARMED SERVICES, 91sT CoNG., 2D SEss. 9-13 (Comm. Print 1970).
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On November 4, 1970 the General Assembly passed a resolution requesting
an additional three-month extension of the cease-fire.?® Subsequently, on De-
cember 30, 1970, Abba Eban, the Foreign Minister of Israel, informed Ambas-
sador Jarring that in view of “present political and military conditions” Israel
was willing to resume talks.** During January and early February of 1971 an
exchange of views between Egypt, Israel, and Jordan through Ambassador
Jarring seemed to narrow the gap between them only slightly. Although Egypt
had threatened not to continue the cease-fire beyond February 5 in the absence
of substantial progress toward Israeli withdrawal from the occupied territories,
on February 4 President el-Sadat announced that at the urging of Secretary-
General U Thant he would agree to an extension of the cease-fire until March 7,
1971. President el-Sadat also suggested that the Suez Canal might be reopened
if Israel would agree to a partial pullback from the Canal. Early indications
were that Egypt and Isracl might be in disagreement on whether Israeli
shipping would be able to use the Canal following any such pullback or
whether partial pullback meant a territorial pullback of all Israeli forces or
merely a force reduction along the Suez Canal.*®

According to the New York Times, on February 8, Ambassador Jarring
put forward an initiative “in the form of a memorandum to both Israel and
the United Arab Republic . . . {inviting] them to submit their formulations of
the kind of peace settlement they envisioned.”®® The Times also reported that:

Dr. Jarring’s questions . . . framed the outline for an Israeli-Egyptian settlement
without actually making a formal proposal.
The gist of Dr. Jarring’s reasoning . . . was that Israel should withdraw from

the entire Sinai Peninsula, that an international peace force be established at Sharm
el Sheik to insure Israeli maritime passage through the Strait of Tiran, that there
should be a formal peace treaty between the two nations under which Egypt
would end her state of war with Israel and recognize her sovereignity [sic] and
borders, and that the international powers could provide some guarantees to under-
write the settlement.??

At this writing it is too early to assess whether the replies to the Jarring initia-
tive will significantly narrow the gap between the principal belligerents. The
indirect exchanges are continuing through the Jarring mission at the United
Nations in an atmosphere of hope.?®

The history of efforts at peaceful settlement on the basis of Resolution 242
demonstrates that, despite the compromise nature of the Resolution, varying

B G.A. Res. 2628 (XXV), U.N. Doc. A/RES/2628 (Nov. 4, 1970).

% Report by the Secretary-General on the Activities of the Special Representative to the Middle East,
U.N. Doc. $/10070, at 15 & Annex I at 6 (Jan. 4, 1971).

B See N.Y. Times, Feb. 5, 1971, at 3, col. 3 (city ed.); N.Y. Times, Feb. 10, 1971, at 1, col. 5 (city
ed.).

% N.Y. Times, Feb. 18, 1971, at 1, col. 5 (city ed.).

7 N.Y. Times, Feb. 19, 1971, at 8, cols. 5-6 (city ed.).

2 The New York Times reported that the Egyptian reply indicated a willingness to conclude a binding
peace treaty with Israel rather than some other vague form of settlement. If so, this would be a significant
departure from the position of the Arab heads of state at the Khartoum Conference of September, 1967, at
which they agreed to a common policy toward Israel of no peace, no negotiations, and no recognition.
Id. at 8, col. 4.
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interpretations conceal wide differences between the parties. In attempting to
sort out the competing positions it is helpful to keep in mind several general
caveats. The first is that one ought not think of the Arab world as monolithic.
The Arab world is composed of a politically diverse range of states ranging
from traditional monarchies to revolutionary socialist regimes. It also includes
an important nonstate participant, the Central Committee of the Palestine
Liberation Organization, which itself reflects a wide range of political orga-
nizations.”® Each of these participants, and Israel as well, is in turn the product
of competing and sometimes shifting political forces. As a result, any state-
ment of settlement position is likely to oversimplify or to become dated as
political conditions change. Moreover, the diverse nature of the Arab camp
and the competing political forces within each participant, including Israel,
create internal pressures for an external settlement position that is deliberately
vague in order to avoid the agony of internal political decision on highly
charged issues. One suspects that this is particularly true of public as opposed
to private proposals but that it may be shared in substantial degree by all
external statements of position.

The second general caveat is that even when there is an internal consensus
on position, international public relations and bargaining considerations may
deter candid disclosure. Public statements of position, then, may not always re-
flect the genuine or complete position of the participants. The actual position
may be either more or less conciliatory on the issues. Nevertheless, in most cases
the public stance probably conveys at least a useful general image of the
settlement posture of the participants. In any event the public record seems
a fair basis for appraisal.

Perhaps partly as a result of these pressures, there is a dearth of public
information about the negotiating positions of the principal participants. The
major source of information is the January 4, 1971 Report by the Secretary-
General on the Jarring Mission.®® In addition, the New York Times has
recently published accounts purporting to represent recent statements of
position.*

With these caveats in mind, the range of issues and potential issues in the
Arab-Israeli negotiations are or have been:

Issues of Procedure

1. Participants in the negotiations: (a) with respect to Israel and her im-
mediately adjacent Arab neighbors, Egypt, Jordan, Syria, and Lebanon;

® See D. Pererz, E. WiLsoN, & R. Warp, A ParLesTiNe EnTiTy? 47-57 (Special Study Number One
of the Middle East Institute 1970).

8 Report by the Secretary-General on the Activities of the Special Representative to the Middle East,
U.N. Doc. /10070 (Jan. 4, 1971). There have also been a number of earlier reports by the Secretary-
General on the Jarring mission.

® See the purported text of Israel’s suggestions to Ambassador Jarring made during Jarring's visit to
Israel on January 8, N.Y. Times, Jan. 19, 1971, at 10, col. 4 (city ed.), the purported Egyptian reply,
N.Y. Times, Jan. 20, 1971, at 1, col. 2 (city ed.), and the purported text of the Jordanian reply, N.Y.
Times, Jan. 26, 1971, at 6, col. 3 (city ed.).
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(b) with respect to Israel and noncontiguous Arab states, Algeria, Libya, the
Sudan, Saudi Arabia, Kuwait, and Iraq; (c) with respect to the Palestinian
commando organizations.

2. Extension of the cease-fire during negotiations, including preconditions
for extension and the modality of extension.

3. Strategies of negotiation: direct talks, indirect talks, “Rhodes formula,”
or United Nations mediation ?

4. Location of talks: New York, Cyprus, or elsewhere.

5. Level of representation: foreign ministers, United Nations ambassador,
or other.

6. Timing of agreement or implementation: (a) with respect to priority
of Israeli withdrawal from occupied territories and Arab termination of
belligerency and agreement on “secure and recognized boundaries;” (b) with
respect to Israeli settlement with Egypt or Jordan followed by settlement with
other major participants or simultaneous settlement with all major participants,
1.e., will settlement proceed state by state and if so in what order; (c) with
respect to priority of issues of content such as Israeli passage through the Suez
Canal or settlement of the refugee problem; (d) with respect to the possibility
of a preliminary agreement to reopen the Suez Canal.

7. Form of final agreement: bilateral peace treaties registered with the
United Nations, individual instruments addressed to and endorsed by the
Security Council, or some other form.

Issues of Content

1. Status of Resolution 242: the settlement itself or a basis for negotiated
agreement?

2. Withdrawal of Israeli armed forces from “territories occupied” or “all
the occuped territories,” and agreement on “secure and recognized boundaries”:
(a) with respect to the West Bank; (b) with respect to the Golan Heights;
(c) with respect to the Gaza Strip; (d) with respect to the Sinai Peninsula;
(e) with respect to Sharm el-Sheikh; (f) with respect to East Jerusalem.

3. The termination of all states of war and acts of belligerency including:
(a) free navigation through waterways in the area including the Gulf of
Aqaba, the Suez Canal, and the Strait of Tiran; (b) control of nongovern-
mental and paramilitary guerrilla forces operating from Arab States against
Israel; (c) the protection of civilian populations; (d) cessation of economic
boycotts and hostile propaganda; (¢) annulment of reservations to international
conventions stemming from an assumed state of belligerency; (f) nonad-
herence to political or military alliances directed against a neighboring state;
(g) nonstationing on the territory of a nonbelligerent state of armed forces
of a third state still maintaining belligerency; (h) recognition and diplomatic
relations.

4. The specificity with which the Arab states terminate belligerency with
Israel: termination of belligerency “with Israel” or “with any state in the area.”
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5. The location and extent of demilitarized zones: astride the borders or
exclusively within the occupied territories.

6. The use of United Nations peacekeeping forces and other arrangements
for insuring security.

7. “Just settlement” of the refugee problem: (a) arrangements for com-
pensation and repatriation of Arab refugees from the 1948 and 1967 wars;
(b) Arab Palestinian demands for self-determination including demands for
a “secular democratic” State; (c) arrangements for compensation of Jewish
refugees from the Arab states.

8. The status of Jerusalem and the Holy Places: (a) extent of Israeli, Arab,
and international administration; (b) arrangements for protection of and
access to the Holy Places within and without Jerusalem.

9. Recognition of the international status of waterways in the area includ-
ing the Gulf of Aqaba, the Suez Canal, and the Strait of Tiran.

10. Arrangements for exchange of prisoners of war.

11. Arrangements for Jordan to have free port and transit facilities.

12. Guarantees of the terms of settlement and the role of the United Na-
tions, the four powers, and the United States in implementing or guaranteeing
the settlement.

The principal belligerents in the Arab-Israeli conflict are Israel, Egypt,
Jordan, Lebanon, Syria, and the Palestine Liberation Organization. Other
Arab states not bordering on Israel, including Saudi Arabia, Algeria, Libya,
Iraq, Kuwait, and The Sudan, are to a greater or lesser extent also belligerents
in the conflict. And as significant military suppliers to the region, the United
States and the Soviet Union are also significantly caught up in the conflict.*
For the most part, though, the greatest influence on settlement is exercised by
Israel and the Arab states bordering on Israel, and more particularly by Israel
and Egypt. The following discussion will focus on the settlement position of
these principal belligerents.

Not all of the full range of issues in the Arab-Israeli conflict are of equal
importance for each principal belligerent. At the risk of substantial over-
simplification, there seem to be three basic positions: the first is the Israeli
position; the second is that of Egypt, Jordan, and Lebanon; and the third is
that of Syria and the Palestine Liberation Organization.

The principal concern of Israel is national security and the termination of
all Arab states of belligerency against Israel, including cessation of guerrilla
attacks on Isracl launched from the sanctuary of neighboring states, and free
navigation through the Gulf of Aqaba, the Suez Canal, and the Strait of Tiran.
Accordingly, Israel seeks definitive bilateral peace treaties with her Arab

® For the United States position on settdement see Rogers, 4 Lasting Peace in the Middle East: An
American View, 62 Dept. STATE BuLL. 7 (Jan. 5, 1970) (address of Dec. 9, 1969); Statement by United
States Ambassador Charles W. Yost in the General Assembly Debate on the Situation in the Middle East,
October 29, 1970, reprinted in 63 DepT. STATE BuLL. 656-61 (Nov. 23, 1970); Fulbright, Old Myths and
New Realities—II: The Middle East, 116 Conc. Rec. #147 (Aug. 24, 1970).
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neighbors following direct negotiations on secure and recognized boundaries.
Israeli withdrawal “from territories lying beyond positions agreed in the
peace treaty” would occur only after conclusion of a general peace agreement
terminating all states of belligerency. Israeli pronouncements suggest that the
present de facto boundaries are subject to substantial alteration during negotia-
tions but that Israel would not return to the exact pre-Six Day War boundaries.
In support of this position Israel urges that Resolution 242 provides a basis
for negotiated agreement rather than a final plan for settlement. Israel also
points out that Resolution 242 speaks of withdrawal frorn “territories occupied”
rather than “all the territories occupied” and that the legislative history of the
Resolution supports an interpretation of this omission as a deliberate recogni-
tion that withdrawal need not be from a// of the occupied territories. Although
Israel has indicated willingness to discuss any issues, there have been strong
intimations that Israeli administration of East Jerusalem and possibly of the
Golan Heights and Sharm-el-Sheikh is not subject to change. Israel seeks a
continuation of the ceasefire, preferably without additional Security Council
action, which it fears might alter the delicate balance of Resolution 242, and
at least for the present phase of the talks Israel has agreed to indirect talks
through Ambassador Jarring at United Nations headquarters in New York.
Israel also seeks specific Arab undertakings to control guerrilla activities
launched from neighboring Arab territories, cessation of the Arab economic
boycott against Israel, and an end to other manifestations of Arab belligerency.
In turn, Israel indicates a willingness to terminate on a reciprocal basis all
claims or states of belligerency, to discuss settlement of the refugee problem,
arrangements concerning places of religious and historic significance, and
arrangements for free port and transit facilities. Israel does not seem en-
thusiastic with respect to the possible role of United Nations peacemaking
forces in the area. Nevertheless, it does not rule out discussion of such a
presence “[i]n the context of peace providing for full respect for the sovereignty
of States and the establishment of agreed boundaries.”*® With respect to the
refugee problem, Israel urges that the humanitarian nature of the issues should
not make agreement on these issues contingent on agreement on any other
aspect of the Arab-Israeli conflict. Accordingly, Israel has proposed:

[T]hat a conference of Middle Eastern States should be convened, together with
the Governments contribut